
A summary of the law on sexual consent                       

How does the law define ‘consent’? 

The Sexual Offences Act 2003 states that a person has consented ‘if she or he agrees by 
choice, and has the freedom and capacity to make that choice’. 

 • Choice - A deliberate, active decision.

 • Freedom -  Without manipulation, exploitation or duress. This may include the 
   use, or threat, of force or may be more subtle, to do with whether the person 
   seeking consent is in a position of power or authority, or is significantly older 
   than the other person. 

 The Crown Prosecution Service (CPS) states that the law does not allow a person’s 
  consent to sexual activity to have effect in the following situations: 

  o where the person giving consent did not understand what was  
   happening and so could not give informed consent, for example in the 
    case of a child or someone suffering from a severe mental disability; or

  o where the person giving consent was under the relevant age of consent.

 • Capacity - Is the person old enough? Are they capable of understanding what 
   is happening? Are they intoxicated by alcohol or affected by drugs? Do they 
   have a mental health problem or learning difficulties? Are they conscious? 

  The law is clear that it is the responsibility of the person seeking consent to  
  ensure that the other person agrees by choice and has the freedom and  
  capacity to make that choice. 

  The seeker of consent must seek continuing consent, rather than treating it as 
   a one off. 

What is the legal age of sexual consent? 

According to the Sexual Offences Act 2003, any voluntary agreement to sexual activity by 
someone under 16 cannot be defined as consent in law.

The CPS states that ‘children of the same or similar age are highly unlikely to be prosecuted 
for engaging in sexual activity, where the activity is mutually agreed and there is no abuse 
or exploitation’. 
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This applies unless it involves one or more person who is under 13 and then it is an absolute 
offence and the issue of mutual agreement is irrelevant. 

When has an offence been committed? 

 • rape, assault by penetration or sexual assault of a child under 13 

 • inciting or causing a person to engage in sexual activity with a child under 13 

 • child sexual offences involving children under 16 

 • children under 18 having sexual relations with persons in a position of trust 

 • children under 18 involved with family members over 18
 
 • persons with a mental disorder impeding choice, who are induced,  
  threatened or deceived or who have sexual relations with care workers 


