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‘The life of the law has not been logic,’ said Oliver Wendell Holmes, ‘it has been 

experience.’ That experience included, he said, ‘the prejudices which judges share 

with their fellow men’. No one could dispute that judges are likely to share the 

prejudices of their fellow men; though it is more common for the details of such 

prejudices to be disclosed by historians than by contemporary studies of serving 

judges. And prejudices, though they may fall into patterns, are selective. The 

prejudices of elderly, white, affluent males are bound to be different from the 

prejudices of young, black, impoverished females. So there is limited reassurance to 

be found in the fact that some others in a particular society share the same prejudices 

as some judges, or that some of a judge’s prejudices are shared by some of his fellow 

citizens. But does it matter if a judge has a few prejudices, provided he keeps quiet 

about them? Well, obviously it does not matter if the prejudices are irrelevant to the 

dispute which is being judicially considered. A particular judge might harbour a 

prejudice about Rastafarians or second-hand car salesmen, but it would hardly affect 

his or her capacity to decide a patent case between two-public companies.  

 

The other side of the coin is that it doesn’t matter provided that care is taken to ensure 

that, as far as possible, issues on which judges are likely to have significant and 

relevant prejudices are not remitted to them for decision. Judges will no doubt do their 

human and professional best to eliminate from their reasoning and decision-making 

the distorting effects of prejudice. But even at that, it must be conceded that the 

influence of prejudice must not only be avoided; it must be seen to be avoided. So it is 

better, if possible, not to require judges to decide cases—particularly cases which 

make new law—in which their prejudices might be thought capable of influencing 

their thinking. In this regard, too, there are lessons that may be learned from the 

United States experience.  

 

In that country, because there is a written constitution, all issues can be translated into 

justifiable legal disputes, and most are. No one there assumes that judges are totally 

free from prejudice. The necessary result is that the appointment of federal judges, 

and especially of justices of the Supreme Court, has become a highly sensitive 

political issue. The history of the appointment of justices to the United States 

Supreme Court illustrates how the political and social characteristics of the appointees 

are important—so important that almost every proposed appointment comes to be 

scrutinised with particular care.  

 

Pressure groups with interests in such matters as abortion, civil rights, religion or 

pornography, study the background of possible appointees with a view to alerting the 

Senate to those strands in the candidate’s make-up and history which are thought 

likely to play a part in shaping his judgment in such matters when he comes to cast his 

vote. They are not wrong to do so. The votes of the appointed justices are likely to lay 
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down the law in these fields, in all of which the Constitution is deemed to have a 

determining influence. And each single vote can be vital. Numerous cases of great 

importance have been decided by a single vote.  

 

Examples include the Miranda case, which I described earlier, in which vitally 

important fundamental rights were secured for persons questioned while in police 

custody on suspicion of having committed a crime. In Mapp v. Ohio, which created 

the modern exclusionary rule—under which evidence obtained by searches and 

seizures in violation of the Constitution is inadmissible in a criminal trial—four out of 

the nine justices disagreed with the other five who constituted the majority. In the 

recent Bakke case, a white student challenged the right of the University of California 

to operate an admissions programme which allocated some of the places exclusively 

to members of ethnic minorities, and thus raised the legal and constitutional issue as 

to whether or not positive discrimination in favour of such minorities was permitted 

by a law which prescribed equality. He found four justices in favour of the view that it 

did; and four against. The ninth in effect said, ‘maybe in some cases, but not in this’, 

and Mr Bakke succeeded. But the underlying issue as to the meaning of equality was 

not finally resolved.  

 

The background history of one of the most important American cases of modern 

times, Brown v. The Board of Education, is an equally striking example of the 

importance of the personnel; for only the sudden death of Chief Justice Vinson and 

his replacement by the bold and liberal-minded Earl Warren enabled the court to 

avoid a split-decision on the question of whether or not the Constitution prohibited the 

provision by a state of separate schools for blacks.  

 

The political composition and character of the Supreme Court has always been 

important, but its importance became dramatically realised in the 1930s after the court 

had, in a succession of cases, struck down as unconstitutional a number of the New 

Deal measures introduced by President Roosevelt. These rulings led Roosevelt to try 

to pack the court with favourable judges. In the event he did not have to do so, 

because the court changed its mind—-or at least one of its nine members did, and the 

court began to hold the New Deal legislation constitutional and valid. But no 

President since Roosevelt has failed to appreciate the importance of trying to have the 

right men on the court, Richard Nixon, in campaigning for office, promised that his 

appointees to the Supreme Court would be ‘different’. In 1980 the Republican Party 

pledged itself to work for the appointment at all levels of judges who respected 

traditional values and the sanctity of innocent human life; in other words, judges who 

opposed abortion, but, inferentially, did not oppose capital punishment. President 

Carter warned the National Association for the Advancement of Coloured Peoples 

that their civil rights could be adversely affected if the Republicans got another three 

or four appointments to the Supreme Court. At the present time, with several justices 

nearing 80 years of age, there is a reasonable prospect that before he leaves office 

President Reagan will have nominated a substantial number of justices, as many of his 

predecessors, including Presidents Roosevelt and Nixon, did. A ‘Reagan’ court could 

then be determining constitutional issues for perhaps ten or 15 years and would be 

likely to adopt a different approach to such questions as abortion, presidential power, 

police powers and even civil rights from the court once presided over by Chief Justice 

Warren.  
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It would be naive to suppose that in selecting persons to nominate, a President would 

pay no attention whatsoever to the political and social attitudes which such persons 

might bring to bear when determining the types of question which they would 

encounter while holding office as justices of the Supreme Court. One recent analysis 

of President Reagan’s appointees to the federal bench discloses that 98 per cent of his 

appointees were white, 98 per cent were Republicans and 92 per cent were male. The 

Senate, which has a right of veto, also questions nominees at great length, with a view 

to determining how they are likely to turn out as arbiters of great public issues. That is 

inevitable in a country where the Supreme Court—by interpreting a Bill of Rights—

often determines such issues. It appears equally inevitable that the enactment here—

particularly if it could be successfully entrenched—of a Bill of Rights in vague and 

imprecise terms of the kind that characterise the wording of such Bills of Rights, 

would force those who in this country appoint judges to have regard to the 

philosophical, political and social outlook of those who would have the ultimate 

responsibility of deciding the political and social questions certain to arise under such 

a Bill.  

 

It must be remembered that it is not just in the United States that the highest court 

decides important cases by the narrowest of majorities, sometimes reversing the 

decisions by law courts in doing so. I have already given some British examples but 

there are many more known to practising lawyers.  

 

We in this country have slowly moved away from the appointment of judges on a 

political basis and have become very sensitive to the danger of requiring judges to 

decide purely political questions or, indeed, legal questions that have enduring 

political importance. That sensitivity is one of the features that have characterised the 

debate about the role of the law in industrial relations. But it applies more widely than 

that; it may apply to such questions as immigration, criminal-law enforcement, 

education, homelessness, police powers or many other such issues in which the 

courts, even when applying the ordinary law, tend increasingly to become involved. 

There is, I believe, no escape from the fact that if judges are required, in addition, to 

interpret and apply a vaguely worded Charter of Human Rights, they will inevitably 

be drawn into the political arena in a way that neither they nor many others would 

welcome.  

 

It is, I think, impossible to measure the degree to which the known or supposed 

political or philosophical leanings of candidates for judicial office could come to 

influence their selection and promotion; but I believe the influence would be real. 

Under the present systems for the appointment of judges both north and south of the 

border, the persons who select, appoint and promote judges are the politicians who 

currently hold certain of the great offices of state. If, as a result of enacting a Bill of 

Rights, issues which are now decided in Parliament come to be litigated in the courts 

and decided by judges, then the cast of mind of the members of the higher judiciary 

will inevitably become a matter of profound political interest. The question whether 

the candidate is of a liberal or a conservative disposition is likely to be relevant. Is he 

a strict constructionist or an imaginative interventionist? As it happens almost all 

current members of the higher tiers of the judiciary, both in England and Scotland, 

were selected for promotion by Conservative prime ministers. They include, with only 

one exception, all the Lords of Appeal, the Lord Chief Justice, the Master of the 

Rolls, the President of the Family Division, the Lord President of the Court of Session 
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and the Lord Justice Clerk No one, so far as I am aware, has found this very 

remarkable or disturbing; nor should it be. But if the higher courts had to resolve the 

issues that a Bill of Rights would bring before judges, then such considerations must 

become relevant, just as in the USA.  

 

William Paley, writing in 1785, said: ‘The first maxim of a free state is that the laws 

be made by one set of men, and administered by another.’ It is that separation of 

powers which is put at risk if judges are empowered to make and unmake laws, by 

interpreting a Bill of Rights which requires them to make policy choices.  

 

If, as I have argued, we do not need to enact a Bill of Rights in order to secure the 

kinds of human rights that we want our citizens to enjoy, because such rights are 

already tolerably well secured or at least achievable by means of existing 

mechanisms; if we have, as we do, mechanisms, both in the European Convention and 

even through the Court of the European Communities in Luxembourg, for keeping a 

watch, albeit an imperfect one, upon human rights in an international context, then we 

do not need to put at risk the political impartiality of judges in order to seek to secure 

an uncertain gain of nebulous character.  

 

If I am right in suggesting that the present role of judges deserves reassessment, at 

least in certain fields, and that the temptation greatly to expand their role and 

jurisdiction is to be resisted, what should judges be doing that is not already being 

satisfactorily done? Their real role is to adjudicate in particular disputes by applying 

the law competently and impartially; ideally, that involves that disputes be resolved as 

swiftly, as cheaply and as justly as is humanly possible. Of course these objectives are 

not easily reconcilable. The cheapest and swiftest way to settle a dispute is to toss a 

coin, but justice according to law is lost. But if the search for a perfect justice 

according to law becomes unduly protracted and expensive, confidence in the judicial 

system is diminished; and too many who feel aggrieved conclude that the search is not 

worth undertaking or continuing. No one can be satisfied with the administration of 

justice as it is in 1986. The delays, costs and complexities are notorious. No doubt 

they have been worse at other times and are worse in other countries, but that is no 

comfort to the potential litigant. And the problems do not yield readily to 

administrative solutions, such as providing more judges or building more courts or 

spending more on legal aid, however necessary or desirable such measures appear to 

be. The problems are radical. They derive from our tradition of an adversarial system, 

in which the parties’ legal advisers are allowed a leisurely timetable to prepare each 

case for a set-piece confrontation, to be conducted orally before a non-intervening 

umpire who has only limited powers to shape or restrict the range of the inquiry, and 

who is fettered by rules of evidence, such as the rules against hearsay evidence or the 

right to silence, rules which evolved in circumstances that no longer obtain.  

 

It would be a short step from that analysis to conclude that by turning our judges into 

inquisitors we can throw off a great burden of inherited procedure and create a swift 

and inexpensive system under which the judge is liberated so as to achieve instant 

justice. But it would, I fear, be a serious error to suppose that such a dramatic 

departure from the sys tem we have evolved in the United Kingdom would readily 

and easily give us, or enable judges to give litigants, justice that would be swift, 

certain, cheap and sure. In the first place, it does not appear that inquisitorial systems 

elsewhere prove to be quicker, cheaper or better. In the second, our judges have no 
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substantial training or experience that enables them to be inquisitors or conciliators. 

Their traditional skill as judges is in the analysis and assessment of competing 

contentions which have been carefully fashioned by the lawyers acting for the 

conflicting interests. They employ that skill not to decide what is good, but what is 

better; not what is true, but what is more probable; not what is, but what is proved to 

be.  

 

What, I believe, is needed is to engage the judge’s experience of making such 

judgments at a much earlier stage in litigation, particularly civil litigation, so that he 

plays a substantial part in defining and articulating the issues which are justiciable and 

which have to be resolved. Our present procedures allow too much time for each party 

to set out his stall before the judge is brought in to judge the competition. Looking at 

each case individually, there is obviously merit in allowing litigants to investigate, 

manoeuvre, negotiate, compromise and prepare so that eventually, if necessary, they 

can each lay before the court a finely honed presentation of the most favourable 

evidence and argument. But, when one stands back and looks at litigation from a 

wider perspective, one sees a system in which the final outcome of too many cases is 

delayed for years, a system in which the protracted procedures lead to unconscionable 

delay and expense. Litigation is seldom just a private affair in which the litigants 

alone are affected. Even if it were, most litigants want their cases decided quickly so 

that they can get on with the rest of their lives. The uncertainties and worries of a long 

drawn-out litigation can seriously disturb the happiness and well-being of the litigant, 

who finds the processes of the law Kafkaesque. But many cases directly or indirectly 

affect others not themselves parties to the litigation. The most obvious examples are 

the children affected by long drawn-out family disputes, or the families of those 

whose financial future depends upon the fate of a claim for damages for personal 

injury. We cannot rest content with a system in which the ordinary litigant finds 

himself joining a queue which shuffles fitfully towards an uncertain destination.  

 

I have quite deliberately refrained in these lectures from describing the features of 

Scottish law and the procedure which make it distinctive, if only because their interest 

to most listeners would be, at best, wholly academic. But allow me to summarise 

briefly one Scottish criminal rule of outstanding value, which might be copied by 

others, and the principle of which could be extended even in Scotland. We call it the 

110-day rule. In essence it provides that no person can be detained in prison for more 

than 110 days before being brought to trial, though some discretion is allowed for 

exceptional circumstances. The obvious benefit of the rule is that it reduces to a 

minimum the scandal of untried prisoners being jailed awaiting trials which not 

infrequently result in their acquittal. The most striking effect of the rule is that those 

who are responsible for investigating and prosecuting serious crime are obliged to 

prepare and present their cases with the utmost urgency, so that such cases are tried 

while the evidence is fresh. It concentrates the prosecutor’s mind wonderfully, 

because if it is not observed, the accused goes free. But the most remarkable feature 

of the rule is that it works, if it can work in Scotland, it can work elsewhere. if we can, 

as we must, bring cases of murder, rape or serious drug-trafficking to trial within four 

months of arrest, the same can be done elsewhere in the United Kingdom. Not only 

that; if we can bring murder cases to trial within four months, we demonstrate, even to 

ourselves, that the complexities of procedure, the rules of evidence and the 

requirements of fairness do not constitute insuperable obstacles to the speedy 

resolution of serious litigation. We demonstrate that undue delay is not a necessary 
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ingredient in the processes of justice. If murder trials involving difficult questions of 

fact and law can be brought to a conclusion within months, why should it take years 

to decide cases of medical negligence, industrial accident, custody of children or 

breach of contract? What the success of the 110-day rule illustrates is that if you 

design a peremptory time-limit into litigation procedure, lawyers will adapt their 

preparations accordingly. Indeed this is done in other types of case, including 

administrative review cases. It may be argued that there is a serious shortage of 

judicial time. There is. But in fact the judges and the courts do hear all the contested 

cases eventually, so the factor of judicial time is a constant in the equation. What we 

have is a classic backlog problem. The challenge is to find ways of bringing cases to 

fruition earlier rather than later. It would be impossible to move overnight to a system 

which brought most cases to trial within a short timescale. But if we will the end, we 

must will the means. In criminal cases, for example, consideration could be given to 

the Continental device of an amnesty, designed to clear the system of the backlog of 

those cases in which society’s interest in securing conviction is sufficiently slight to 

be traded off against promoting society’s interest in accelerating trials in more 

important cases.  

 

At first blush, the idea of deliberately announcing that some offenders are not to be 

prosecuted might startle those who believe that the rule of law itself requires that 

offenders should be tried and punished. But, as it is, we catch and convict only a 

fraction of offenders. Even when they are caught, significant numbers are not brought 

to trial, for a variety of reasons including administrative ones. There have even been 

examples of those fields of law-breaking in which it has been deliberately decided not 

to prosecute, for reasons of public policy. So, to announce an amnesty would only be 

to extend and formalise existing practices and make them more uniform. The 

problems of choosing which offences or offenders should fall under an amnesty are 

formidable; but we cannot, without trying, conclude that they are insuperable. 

Lawyers and penologists are familiar with the broad distinction between crimes which 

are wicked in themselves and conduct which is punishable only because it is 

prohibited by statutory regulation. So we have a starting-point. Even if on such a basis 

we amnestied only the comparatively minor of- fences, we could save much police 

and court time, and could consider redistributing slightly more serious cases to the 

lower courts whose docket had been relieved by the amnesty.  

 

Of course the backlog of civil cases could hardly be disposed of in this way; no one 

has or should have the right to kill off the proceedings in civil cases just because their 

presence in the rolls is blocking the disposal of other, more recent cases. So it is not 

easy to devise a procedural remedy to achieve instantly what generations of judges, 

lawyers and administrators have failed to achieve in their assiduous attempts to speed 

up litigation without diluting the quality of justice. But I believe that a principal 

reason for our failures hitherto has been our reluctance to depart from the central 

notion that the way to dispose of the cases which cannot be compromised is to have a 

set-piece battle, in public, before a judge who comes as a stranger to the case. In such 

proceedings the contestants battle for the judge’s decision in a highly formalised ritual 

iii which the judge’s role is essentially passive, a ritual in which he is the one-man 

jury. This form of trial is excellent for certain types of difficult case. But it does not 

really offer much scope for one of the skills that any competent judge must have 

acquired in the course of his career as an advocate: the skill to home in on the 

essentials of a case. A great many cases raise only a few sharply contested issues, 
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whether of fact or of law. The advocate’s task is to cut through all the detail and 

identify the several points on which the case is likely to turn. It is that same skill that 

the judge brings to bear when he comes to decide a case or to present it for decision to 

a jury. What our procedures neglect to do is to provide an early and informal 

opportunity for the impartial judge to come into the case to assist the parties to 

identify those few questions which cannot be resolved except by means of the 

formalised forensic battle. He is given no responsibility or even opportunity to apply 

firm pressure on the parties at an early stage to clear the ground so as to move to a 

speedy resolution of the matters that have to go to formal trial. I emphasise the 

question of informality because our formal procedures tend to keep litigants at arm’s 

length, and because this very formality causes both delay and expense.  

 

Identifying the Real Issues  

One of the most striking features of our systems of litigation, particularly but not 

exclusively in civil cases, is how many cases are settled on the very eve of the formal 

court hearing. The real reason for that is that the prospect of having to demonstrate the 

merits of the case before an impartial court compels litigants and their lawyers to 

make a realistic assessment of their prospects; they know they have to take the cards 

from their chest and lay them face up on the table. The long, expensive period of bluff 

and bluster has come to an end. What I suggest we have to do is to devise a method 

whereby the judge comes in as early as possible to compel litigants to face up to their 

respective weaknesses and strengths. A judge would not lose his impartiality by 

giving his provisional views as to the true shape of the issues in a dispute; and if it 

were felt that the informal processes had put his objectivity at risk, the issues which 

still remained to be ventilated and decided could be put before a different judge. I 

would not advocate turning judges into inquisitors who would conduct investigations 

or even into conciliators who would try to bang heads together. I merely suggest that 

we should be more ready to see the courts, notably in civil cases, as being there to 

provide a social service, the service of helping the citizens as informally as possible 

either to resolve their disputes or to limit the questions at issue to those which really 

need the Rolls-Royce treatment of a full-blown trial. We have something to learn 

from the informal procedures of arbitrations and tribunals. We must slaughter a few 

sacred cows inherited from our history, and refashion our very language, our forms, 

our rituals, our rules of evidence, our procedures in order to provide more swiftly and 

more cheaply a justice that loses nothing by being seen as a social service.  

 

I began these lectures by talking about one form of temptation. As I end them I am 

conscious of others. In particular, I am tempted to bow out with grandiloquent 

assertions about the majesty and nobility of the law, to persuade you how lucky you 

all are that the rule of law, the administration of justice and the traditions of a 

powerful independent judiciary are still safe in the dependable hands of Her Majesty’s 

judges. Instead, I find myself talking about the nuts-and-bolts of court procedure. I 

hope I need make no apology for that. The value of a system of justice is not to be 

measured by the rhetoric of its apologists or the garments it wears, but in the speed, 

the price and the availability of the remedies it affords for the redress of grievance. 

And if we are tempted to forget that, and to suppose that judges would be better 

employed pursuing an altogether loftier and more visible role in those political and 

constitutional fields now exclusively occupied by others, we will, like F. E. Smith, 

have allowed our brains to go to our heads.  
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No doubt we have much to learn from others. Without doubt the exercise by the 

Supreme Court of its great imperium has been, on the whole, a force for good in the 

United States. That court was, it has been said, the world’s first human rights tribunal. 

It is still, by far, the only one whose jurisprudence and history are rich enough to yield 

real lessons for other common law countries. But the legal buttressing of our liberties 

has been achieved without placing legal lions under the throne. If, for less than 

compelling reasons, we now seek to put them there, we will be taking a giant step 

away from a tradition that has served us well. And we will have shut our eyes to the 

essential lesson of democracy that ‘the great fundamental decisions that determine the 

course of society must ultimately be made by society itself’.  

 

I cannot do better than to end with the words of the American judge, Learned Hand: ‘I 

often wonder whether we do not rest our hopes too much upon constitutions, upon 

laws and upon courts. These are false hopes; believe me, these are false hopes. 

Liberty lies in the hearts of men and women; when it dies there no constitution, no 

law, no court can save it; no constitution, no law, no court can even do much to help 

it. While it lies there it needs no constitution, no law, no court to save it.’ 


