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Last week I tried to present a picture of the underlying character of the European 

Community, not as it was conceived by those who set it up but as it has evolved over 

the 15 years since the Treaty of Rome entered into force. I now want to look more 

closely at the way in which this unusual and elusive arrangement operates in practice, 

and in the course of that to note how different national attitudes make their mark on 

European Community politics.  

 

I think I can most easily introduce what I have to say by recalling an occasion recently 

when I was myself the object of a rebuke by a distinguished French lawyer for being 

so wilfully English in my attitude to European institutions. The circumstances were 

these. I was a member of a committee set up by the European Commission in Brussels 

to work out a set of proposals for strengthening the European Parliament. After some 

months of argument we had reached agreement on the main outlines of a scheme, and 

then went on to discuss possible ways of giving the European Parliament some 

immediate practical power without waiting for the laborious business of amending the 

Treaty of Rome.  

 

It seemed to me fairly simple for the Council of Ministers, which at present wields all 

the effective power, to engage in a formal act of self-denial: to say that henceforth it 

would not make certain kinds of European laws without the prior agreement of the 

Parliament in Strasbourg. I presented an argument on these lines to our committee in 

Brussels, and very likely I made it all seem too facile. But that was not the point. 

What grated on the French chairman, M. Vedel—an extremely articulate and witty 

man, and incidentally something of an admirer of Britain and British ways—was a 

certain loose pragmatism in my whole approach. Wagging his finger at me in an 

admonitory fashion, he said something like this: ‘What you British will have to learn 

when you are in the Community is what it means to live inside a precisely defined 

legal system. The Community is in its very essence a system of laws. Once a 

particular responsibility has been transferred by law to an identified agency of the 

Community, that agency does not have the right to hand it over to anyone else. It 

cannot share a responsibility that was given to it alone.’  

 

Now what lay behind my chairman’s sharp intervention was his sense that the British 

were particularly disinclined to understand the important distinction between a nation 

which exists apart from its constitutional laws and an entity like the European 

Community whose very be-. ing is its legal system. I think he was quite right to be a 

little worried about this. So much of British public life is a matter of unwritten 

understandings and of a willingness to adjust these to changing circumstances. 

Indeed, there is a fear of being too precise in distributing powers and responsibilities 

among different public bodies, instead of leaving them to work things out together. 

Our experience of the working of the political system is that behaviour changes in 
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response to altered circumstances, and then laws are formulated to give extra 

precision and reliability to practices that are in process of being established.  

 

The experience of most of the members of the European Community is very different. 

One has to remember that two of them, Germany and Italy, are nations that acquired 

their political identity only in the late 19th century. They are used to thinking of 

constitutional laws as the essential means of expressing the identity of the nation. One 

might almost say that without these laws there would be some doubt whether the 

nation as a political entity existed at all. In France the case is, of course, different: the 

nation, like the British nation, is old. But the question of the legitimacy of national 

government—how far it has the right, as well as the power, to demand the obedience 

of its citizens—has exercised an extraordinary influence over French history and 

thinking for the past two centuries. One government after another has felt compelled 

to spell out explicitly the rights of the citizens in terms which then make it impossible 

for the government legally to perform a certain number of actions. If the courts are 

faced with an official action which is covered by regular legislative authority but 

which infringes any of these rights, they will find the government at fault and refuse 

to carry out the instructions of the legislature. It is not parliament that is sovereign but 

the body of constitutional laws which defines the authority of parliament, along with 

the authority of various other agencies set up to safeguard the public interest and 

execute the national will. It is clear, therefore, that the interpreters of the law, the 

judges in the courts, have a different political weight and significance in a 

constitutional set-up of this kind. And this is essentially the same set-up as that of the 

European Community.  

 

How this could affect Britain, in the sense that M. Vedel, the chairman of my Brussels 

committee, no doubt had in mind, can be seen in its starkest form if one imagines a 

situation in which a law recently enacted by the British Parliament appeared, in the 

course of some litigation in the courts of this country, to contradict European 

Community law. A British judge might then have to decide that Parliament had gone 

beyond its powers in passing the later Act and that it was not to be obeyed. Of course, 

the British courts would be expected to interpret Acts of Parliament in such a way as 

to make them as far as possible consistent with Parliament’s decision to abide by 

European Community law. But in the last resort it would be the courts, the interpreters 

of the law, who would decide whether an Act of Parliament was to be obeyed or not.  

 

 

Community Law  
Now this kind of conflict is a particularly difficult one for the British, because of the 

special character of European Community law. So much of this law is concerned with 

supplying the building-bricks for a European structure that has not yet come fully into 

existence: it is the extreme opposite to the spirit of English laws, which traditionally 

are, as I have said, concerned with enacting as rules of behaviour practices that are 

already widely accepted. In Britain legal fact generally follows on social practice. The 

Community’s laws, on the other hand, make sense for the most part because they are 

seen as pieces of a larger design of common European policies, which is aimed at by 

the member countries but which will only become a fact at some future date. You will 

therefore see at once why it is that in the interpretation of Community law the 

intentions of the legislators are all-important. But British judges are simply not 

concerned with any evidence about what those who made the law in Parliament really 
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intended. They look at the literal meaning of the words—that is all. In the European 

Court of Justice aims count more than words.  

 

If one reflects about it, one can readily see why any political construction which 

emerges out of a deliberate act of will— the founding of a new nation, the settingup 

of a federation of a number of states, the making of a revolutionary constitution —

must be of this kind. They are all looking ahead to something which will be deeply 

different from the present in a variety of ways that have yet to be explored in practice. 

They depend heavily on statements of general principle and on agreements about 

broad objectives.  

 

How is one to explain the tenacity of the quite different British tradition? I suppose its 

defenders would point out, quite fairly, that it has not been notably less efficient in 

safeguarding the liberties of the individual. I think the deeper answer lies in a basic 

assumption which affects so many aspects of British public life: it is that we live in a 

very homogeneous society. This conviction is, I suspect, so deeply embedded in our 

minds that we a rarely prompted even to think about it. But if one considers some of 

the most characteristic and precious elements of British practice—for example, the 

fact that in the face of considerable risks the police, exceptionally in this country, 

continue to be unarmed—it becomes evident at once that they would make no sense at 

all unless it were assumed that the overwhelming mass of people were in active 

agreement in wanting to maintain the same basic set of rules. Now that is plainly not 

an assumption that can be made in a very heterogeneous society like the United 

States. Indeed, the whole American approach to law is coloured by the aim of 

achieving a modus vivendi with the minimum of trouble among people who are 

expected to be very heterogeneous. Of course, the British principle is much more 

comfortable to live with. But there is a price to be paid. It takes time for general 

standards• of behaviour to evolve spontaneously in desired directions; and waiting 

may be expensive when the conditions of society are themselves changing very 

rapidly. It should be noticed, further, that when a heterogeneous element was 

introduced into our society, as a result of large-scale Commonwealth immigration, it 

was found necessary to change the style of law-making in order to cope with the 

problem. The Race Relations Act is more like the tutelary kind of law, of the non-

British type: it looks to the establishment of more exacting standards of behaviour 

than those which were current when the law was passed, and it penalises people for 

doing and saying things which would encourage others not to accept these standards.  

 

There is, however, another side of the legalistic approach to the European 

Community, which is also pressed by the French, that seems to me much more 

doubtful. The French Government’s view is that in signing the Treaty of Rome it 

accepted a number of limited commitments about the way in which certain named 

aspects of economic policy were to be run, and, in addition, a general aspiration to 

establish a broader political construction for Western Europe. But, the French insist, 

to realise that aspiration will require a separate and deliberate act of will on the part of 

each of the member states. Without that act of will, they feel no obligation to increase 

the scope of the Community's activities or to endow its institutions with any more 

responsibility. On the contrary, they are the keenest and most watchful opponents of 

any extension of the authority of the European Commission. 
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The point I want to make at this stage is that whereas the French constitutional and 

legal experience helped to make them a powerful force in the first phase of the 

construction of Europe, it has subsequently made them notably rigid in their 

interpretation of the manner in which this novel and quite unfamiliar organisation of 

states is to be allowed to develop further. As so often, one finds the differences of 

view on international arrangements are dominated by the accidents of domestic 

national history. What the French seem to have in mind is that before Europe can go 

on to the next stage of making a political construction to match the European 

Economic Community, it will need to decide to bring into being a constitution-

making body - a constituent assembly of the type used in the French Revolution and 

after which will then provide the member states with the occasion for a single 

overriding political decision. This will mean that certain powers hitherto wielded by 

the states separately will be surrendered by them irrevocably to a· superior authority 

expressing the collective will of the Community. It will be seen that this implies a 

view of the ‘supra-national’ character of the institutions of the Community-standing 

above the states-which I regard as entirely unrealistic. 

 

The British Government fortunately comes into the Community without any of the 

ideological baggage which still clutters up the people who took part in the heroic first 

phase of the great enterprise. The British, after all, do not believe easily in short cuts. 

The Governments, both Labour and Conservative, which decided in the Sixties that it 

was worth-while trying to join had no illusions about achieving quick political results. 

But, on the other hand, it was precisely the further political process that was promised 

by the development of the European Community which attracted Britain. The British 

will be frustrated if the European Community fails to be an effective political force in 

world affairs, in just the sense that it has not been one to date. In that respect Britain is 

different from most of the existing members. I would guess that British views on the 

ultimate purpose and political scope of a limited international group like the European 

Community are likely in the long run to be more akin to Germany's than to the others. 

There is much more concern in both countries about the impact of this new Europe on 

the world outside-whether it is focused on the Soviet world in the German case or the 

Atlantic world in the British one-than about the details of precisely how and to what 

extent the member states will compound the inevitable domestic differences amongst 

themselves. 

 

 

The Luxembourg Compromise 

If the Community as a whole tends to adopt a similar perspective-as I think it will 

increasingly during the Seventies-then it will have to develop a capacity to make joint 

decisions beyond that which it now possesses. How is it to achieve this? One answer 

to the question given by the European federalists is that all would have been well if 

only the Community had stuck to the principle of majority voting, and had not been 

forced to surrender to the French who opposed it-and further, that all will be well 

again once the French are induced to lift their veto. All this refers to the bitter struggle 

which took place in the latter part of 1965, when General de Gaulle carried his 

opposition to certain policies to the point of withdrawing French official 

representatives from all meetings of Community bodies. The deadlock lasted for half 

a year. Although the French policy of ‘the empty chair’ did not in the end bust the 

Community, it shook it badly. By early 1966 everyone was desperately eager for a 

compromise, which the French duly conceded on certain conditions. They had been 
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shaken by the unexpected solidarity of the other five partners, under discreet German 

leadership, in the face of threats and sulks in Paris. One of their conditions was that in 

future no decisions would be taken on a majority vote on any matter which they, the 

French, or indeed any of the other nations, regarded as an important national interest. 

The form of words agreed in the celebrated Luxembourg compromise of  January 

1966 simply registered the fact that the French held to their view on majority voting, 

while the others took the line that in any case the Community countries would never 

in practice try to outvote one of their number on any subject which it regarded as a 

vital national interest.  

 

There is no doubt, I think, that the other five countries, who were really saying that 

there was no need for the French to fuss arid fret about this anyway, were giving a 

realistic account of the facts of Community life. Since there is no means of coercion 

against any government which defies a majority ruling, it follows that it would be 

remarkably foolish to put a nation in a minority of one and force a decision on it 

against the manifest will of the voters of that nation. It would simply be inviting them 

to turn their government out of office and get the decision blocked or reversed. In a 

confrontation between a majority of the voters in one country and a majority of the 

member states of the Community, the voters ultimately have the upper hand. That is 

why everyone knows that the confrontation is not worth risking.  

 

What has turned out to be damaging about the Luxembourg compromise of 1966 is 

that it has formalised and reinforced some bad political habits in the Community. 

Whereas it was recognised beforehand that there were severe practical limits to 

majority voting in the Council of Ministers, it was used as a convenient means of 

exerting moral pressure on particular states in certain situations. But nowadays 

everyone knows that you are never outvoted unless you actively want to be. The result 

is that, in all but the most insignificant matters, the Community operates in practice 

under the most severe form of veto system, reminiscent of the liberum veto of the 

Polish Parliament in the 17th and 18th centuries. And you may recall just how 

ineffective that was in handling Poland’s external relations, most especially when it 

was trying to cope with neighbours who wanted to carve the country up.  

 

What is most insidious and destructive in an association of this kind is the practice by 

the members of treating each case that comes before them strictly on its individual 

merits. In that way they are driven to concentrate exclusively on the effect each such 

decision might have on any conceivable national interest. The Community process of 

legislation is then treated less and less as a series of building-bricks, each making its 

contribution towards a future European structure: instead, each brick is examined in 

isolation—and seen to have potentially sharp edges.  

 

It is in this particular context that so much depends on the performance of Britain as a 

new member of the Community. Hitherto, the important business of the group has 

been managed to a large extent as if it were a diarchy of France and Germany. Or, 

more precisely, a condition for any significant Community decision was that France 

wanted it and could obtain the agreement of Germany to it. Most of the time, on most 

matters, the Germans have been willing to oblige. The long-term danger to the 

Community, in my view, was the gradual alienation of Germany from the exercise.  

Whatever the French Government may have intended, the general effect of its tactics 

in recent years has been for it to appear to be constantly putting a pistol to its partners’ 



 6 

heads. The French threat worked because, in truth, the whole Community enterprise 

had depended on French initiatives and it was impossible to conceive of a Community 

functioning without France. The entry of Britain changes that. Potentially it liberates 

the other members from a particular form of blackmail. Let me be clear about this. I 

am not by any means saying that Britain will constantly be ganging up with others 

against France. I don’t think it will work out that way at all. What I am contending is 

that a system run by three major nations is deeply different from a diarchy: no one of 

the three will be able to make the ultimate assumption about its own indispensability.  

 

Equally, I do not believe that this is a moment for large political gestures purporting 

to surrender national sovereignty. What is required now, it seems to me, is a sustained 

effort to use and adapt the existing institutions of the European Community for 

somewhat different purposes from those which the founding fathers had in mind when 

they wrote the Treaty of Rome. Having recognised that there is no short cut to a 

European federation, indeed that we may never arrive at a federal Europe, we must 

concentrate on what we have got—above all, on developing the practice of systematic 

compromise in Community Europe, and making that as effective as possible.  

  

 

The European Commission  
It all sounds obvious and straightforward enough. Unfortunately in pursuing this line 

one very soon comes up against a large ideological road-block. The European 

federalists believe that the heart of the Community is the European Commission—the 

independent body set up in Brussels to watch over the performance of member 

governments in carrying out the Treaty of Rome and to press forward with new 

initiatives leading towards a united Europe. At the heart of the Community in real life 

is the Council of Ministers, composed of ministerial representatives of the member 

states, often major politicians in their own right whose overriding concern is naturally 

with the day-to-day business of their own governments. In Brussels it is noticeable 

that if one proposes almost any initiative of a European character which does not 

involve the European Commission in a central role, there is a tendency to dismiss it as 

a piece of ‘inter-governmental’ business and not truly ‘Communitarian’.  

 

The other side of the coin is that the European Commission has itself been the special 

target of French hostility. The French Government’s view is that the Commission is 

(apart from a few specific economic functions of its own) simply the administrative 

organ of the Community, carrying out the decisions of the representatives of national 

governments when the latter come together in the Council of Ministers. No 

opportunity is lost in Paris to put the Commission in its place.  

 

Now it so happens that the British are instinctively suspicious of the European 

Commission too—though on somewhat different grounds from the French. The 

French don’t like it because of the way in which it seeks to compete with the 

independent national state. It is French nationalism which is offended. In the British 

case, the feeling is rather that Parliament and the public at large can keep tabs on 

Ministers when they make decisions in Brussels, but that the European Commission is 

a faceless bureaucracy which is not effectively responsible to anyone.  

 

Now if the British are likely to be at one with the French in being wary of some of the 

Commission’s claims to authority, I doubt whether they will find themselves much in 
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sympathy about the way to set about reforming the system. No one questions that 

there will have to be changes if the Community is to function effectively. The present 

arrangement which has made all the power flow to the Council of Ministers is no 

more satisfactory than the original idea of the European federalists: that the 

Commission should treat itself as the potential government of a united European 

nation not yet fully grown. There is every reason to think that some body like the 

Commission will always be necessary: t) point the way to new European initiative, to 

mediate between governments, to do the complicated work (which is part technical 

and part diplomatic) of preparing the ground for joint European decisions. In order to 

do all these things the members of the Commission must have more status, not less. 

The Commissioners will have to be men of considerable political weight, particularly 

those Commissioners who come from the big European countries. They should be 

men who can talk to the governments of the member states on equal terms, and have it 

in their personal power to make a political fuss when necessary and be listened to.  

 

But what will not be easily tolerated in the future is the notion that the European 

Commission in some sense stands above politics, that it can adopt a holier-than-thou 

attitude towards the other elements in the construction of Europe. Once it is clear that 

it is only one of several instruments for that construction, with no exclusive rights 

over any part of it, governments will be more willing to recognise that its political 

capacity needs to be strengthened. Many people in the Community are hoping that 

Britain will help to do just that: the choice of the first two British Commissioners has 

encouraged them to think that it will. But at the same time I would expect that the 

federal pretensions of the first phase of the construction of Europe— when the 

Commission was seen as the organiser of a benign conspiracy which would somehow 

create a federated Europe behind the backs of governments—will be finally scotched.  

 

 

 

 


