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It seems to me a reasonable proposition that the making of the American Constitution 

was one of the most important events in modem history. It was important, to begin 

with, that the Constitution was a made thing: that it was debated and voted upon 

clause by clause and finally written down and accepted as the whole set of political 

rules that were to govern the future of the United States of America. You can take that 

set of rules in your hand today, including all the amendments that have been made 

since, and in half an hour you can read everything that is in them. It was the first 

Constitution of modem history that was worked out and reduced to writing, unlike our 

own, for instance, which has never gone through any such clarifying process: and it is 

a great deal more comprehensible—not merely because it is shorter—than some other 

more elaborate written Constitutions that have been produced since then.  

 

 

A New Political Conception  

Next, it was a Federal Constitution, again the pioneer of its kind. The men who 

founded it were quite aware that in this they were giving a new political conception to 

the world—a conception that can be explained in this way. Separate sovereign states 

were so far to combine with each other as to secure that each would be neither wholly 

independent nor wholly merged: but certain interests common to them all— defence, 

foreign relations, trade policy—were to be dealt with exclusively by a new central 

authority, and where those matters were concerned the citizens of the states became 

directly subjects of this authority. That remains the situation in the United States 

today. The separate states that make up the Union retain their sovereignty for all 

purposes that they have not surrendered to the Federal Government, and an American 

has, as it were, his dual citizenship—local and national. When one reads The 

Federalist—the series of eighty-five essays that were published in New York State to 

explain and defend the proposed Constitution—one sees that the Founding Fathers 

had searched the history of ancient Greece and Rome and had searched the later 

history of Europe and knew all about the different kinds of Leagues and Unions that 

can be read of there. But all these examples they rejected as unsatisfactory on the 

ground that they were mere confederacies— mere unions of sovereign states, which 

associated as states without surrendering any pan of their sovereignty over their own 

citizens. The Americans themselves had been working under an arrangement of this 

kind from the beginning of the War of Independence and they had seen that a central 

authority which has to rely upon its member states to carry its decisions into effect, 

and which cannot make its laws directly binding upon the citizens of those states, is a 

kind of authority that is doomed to impotence. ‘Influence is not government’, was 

George Washington’s summary of its failure.  

 

Those who framed and supported the new Constitution had no use for such an 

authority: and the scheme that they worked out for the union of their thirteen states 



 2 

has been the prototype whenever, since then, men have bad to consider the problems 

of a Federal Union. In reading Hamilton’s arguments in The Federalist, at every page 

I am interested by their bearing upon the structure of the United Nations— or indeed 

of any of the proposed Federations that are now talked about. ‘Make up your minds as 

to what you really want’, he seems to say ‘If you really think it best to place this or 

that branch of your affairs under the authority of some larger union, then give it 

frankly the powers it needs to make its control effective. Do not be afraid or hall-

hearted in what you are doing, or take back with one hand what you give with the 

other’.  

 

It seems to me a singular piece of fortune that we have this opportunity of watching a 

remarkable group of men debating the very basis, purpose, and limitations of political 

power. Remarkable they certainly were. No one can read Madison’s record of those 

summer months at Philadelphia in 1787 without being struck by the learning and 

sense of statesmanship that were shown by many of the delegates who were there to 

frame the draft Constitution. They included most of the leading figures in American 

life: except Thomas Jefferson who was mercifully away in Paris; for Jefferson, 

sentimental, uncertain, unprincipled, was not the stuff of which Constitutions are 

made. In their way the Federalist papers are even mote remarkable than the 

Philadelphia debates: for they were produced.—primarily at any rate—for the general 

public of New York State, to persuade them to ratify the proposals, and they were 

only one—though much the best—of many publications of the same sort. The 

historical and classical allusions, the grave reasonableness, the care with which detail 

and general principle are combined, might well lead you to think that they were 

addressed to a college of professors. Yet the population of New York State, then as 

now, was very unlike a college of professors. One is left to conclude that the 

3,000,000 free white men, who were reckoned to make up the population of the 

thirteen States, were something like a nation of statesmen. That is why they got such a 

good Constitution.  

 

Not that it was easily come by. Most of the states contained resolute opponents of the 

new federal power that was now proposed. Opposition was particularly strong in New 

York State itself, and no one ever has been quite clear how it was that the large, 

hostile majority in the State Convention was in the end brought to vote for 

ratification, except that Alexander Hamilton—tireless and overwhelming in debate-

had determined that it should. Opposition might base itself on what were called State 

Rights—which meant in effect, ‘We can look out for ourselves best by keeping the 

whole sovereign power in our existing state and not sharing any of it with others’, or 

it might base itself on misgivings as to how far this new federal power, representing 

all the states, might be found overriding the interests of any one state. Whatever form 

opposition took, it came back somehow or other to this main question: had the federal 

power been created in such a form that it would be likely to prove too strong for the 

liberties of the people? Three men wrote the Federalist papers, Madison, Hamilton, 

and Jay, each destined to play a large part in the early history of the United States. 

They set themselves to give a convincing answer to this very question, and the great 

interest of these papers today lies, I think, in their handling of the answer.  

 

There was one principle of government that seems to have been held in common by 

both advocates and opponents. At least I cannot find that at Philadelphia anyone 

challenged it, and The Federalist assumes it as something beyond argument. That 
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principle is known as the Separation of Powers, and it formed the very foundation of 

the American Constitution. It had an interesting history. In the eighteenth century the 

British Constitution provoked very general admiration outside the country. Our 

combination of effective government with political liberties was much envied, and it 

was held that these liberties enjoyed a special security because we kept our three 

branches of authority, the law making, the executive, and the judicial, separate and 

independent of each other so that each—it was said—checked and balanced the other 

and thereby preserved the liberties of the individual citizen. This theory was founded, 

as you see, on the assumption that unless you divided up political power in a state 

among equal independent authorities, the one chief authority would be sure to abuse 

its powers.  

 

 

Not a Will-o’-the-Wisp  

It is usual, I believe, to say that the theory completely misread the real situation in 

England and that the Americans were following a will-o’-the-wisp when they adopted 

it. I am not sure that they were. Certainly out judges played an important part 

throughout the eighteenth century in upholding individual rights against 

encroachment by the executive. Judges were by then free from interference by Crown 

or Parliament, and Acts of Parliament had not begun the practice of giving the 

executive a safe conduct though the ordinary law. The relations between Crown and 

Parliament themselves are more difficult to analyse and it needs an expert iii the 

period to decide which controlled which, if each was not independent of the other. 

Conditions varied with different reigns, but it is true that throughout the century the 

king had the power of deciding which of the two main political groups he would place 

in office; that is, at least, a kind of independence.  

 

But whether right or wrong about England, the Americans accepted the theory of 

separation of powers as an obvious truth. The idea of letting one branch accumulate in 

its hands all the important ‘prerogatives of sovereignty struck them as something that 

no sane statesman could possibly allow. That, said The Federalist, would be to ‘entail 

upon our posterity one of the most execrable forms of government that human 

infatuation ever contrived’. It is to this belief chat the American Constitution owes its 

most characteristic features. Laws can only be made by the agreement of two houses. 

The whole of the executive power of the Union is in the hands of the President, but he 

does not belong to either House of Congress nor is be chosen through them; he is 

elected, in effect, directly by the people of the Union: The members of his Cabinet—

his ministers—are not allowed to be members of either house any more than he is. 

The President has a power of veto over any measure of the two houses even when 

they are agreed: but a two-thirds majority of each house can override his veto. The 

Supreme Court has no connection with the legislature or the executive and the judges 

are irremovable during good behaviour.  

 

 

The Lament over Rigidity  

English critics of the American Constitution have been inclined to concentrate on the 

rigidity which does necessarily result front keeping the executive body and the law-

making body so much at arm’s length. They have lamented the fact that under such a 

system there can quite well be—and sometimes has been—stalemate between 

President and Congress or between one House of Congress and the other. When that 
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happens no side has such sovereign power as enables it to override its opponent. How 

unlike, indeed, the situation that we have now reached in this country. Here there is 

nothing that cannot be made into law within a comparatively short space of time by a 

bare numerical majority in the House of Commons.  

 

But it was not the Constitution’s rigidity that troubled American opponents at the 

time. Nor did they object to the obvious fact that it was ill adapted to respond at short 

notice to what the ‘voice of the people’ might be thought to be saying. On the 

contrary it was regarded as a very democratic instrument. Most of its makers could be 

classed as sincere friends of the People (to use the phrase of the day), even if 

Hamilton himself spoke of the People as ‘a great beast’ and John Adams, 

Washington’s successor as President, once wrote ‘The People…unchecked…is as 

unjust, tyrannical, brutal, barbarous, and cruel as any King or Senate possessed of an 

uncontrolled power’. In fact Jefferson’s easy maxims that all men are naturally good, 

if only governments do not interfere by governing, and that each man is as good as the 

next—these maxims were very well in their place, which is the backwoods; but few, if 

any, of the Founding Fathers supposed that .you could conduct the affairs of a great 

state without authority or that authority—though it might be wise to divide it up—

ought not to be strong in its own sphere. Washington was to say in his farewell 

address, some years later: ‘Remember especially that for the efficient management of 

your common interest in so extensive a country a government of as much rigour as is 

consistent with the perfect security of liberty is indispensable. Liberty itself will find 

in such a government, with powers properly distributed and adjusted, its surest 

guardian’. That was what all Federalists wanted; but how much vigour of government 

was consistent with the perfect security of liberty?  

 

It is interesting to see how Madison handles this subject in The Federalist. His was 

probably the biggest single influence in the framing of the Constitution and 

everything that he says is worth attention today. He starts, of course, with the same 

assumption that they all made, that the very definition of tyranny consists in 

accumulating all powers in the same hands, and that it makes no sort of difference for 

this purpose whether the hands are hereditary, self-appointed, or elected. He shows, 

without much difficulty, that this principle has never meant that the various powers 

must be kept absolutely distinct from each other; what it really means is that the 

whole power of one branch of state authority must not be exercised by another or its 

whole administration conducted under the influence of another. For instance, he 

would say, the executive—the branch that administers or carries out the laws—must 

not be dominated by, nor must it in its turn dominate, the legislature, the branch that 

makes the laws: you need separate wills, not one will. So you must frame your 

Constitution in such a way that each can maintain a substantial share of independence. 

But merely to define each department’s separate status is to erect what he calls 

‘parchment barriers’. Power is of ‘an encroaching spirit’, and the legislative 

department, he notes, is ‘everywhere extending the sphere of its activity and drawing 

all power into its impetuous vortex’.  

 

He treats this as a general rule in all states that maintain representative government—

if only because of the prestige that popular election is supposed to give. I think he is 

right in that, and that there is much force in his comment that in America the men who 

had drawn up new constitutions for the individual states had been obsessed with the 

danger to liberty presented by a hereditary monarch and a hereditary Upper House. In 
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the result they had quite forgotten to provide against usurpations by an elected 

legislature, which can lead to just the same tyranny. I sometimes think that in this 

country we still speak as if our main duty was to guard our Constitution against James 

II, whereas in fact the conditions have long passed away in which the executive can 

threaten civil liberties unless it has Parliament behind it. ‘It is one thing’, says 

Hamilton in a later paper, ‘to be subordinate to the laws and another to be dependent 

on the legislative body’.  

 

How then was the Constitution to make sure that the individual citizen in the Union 

would not be at the mercy of Congress’ lawmaking powers? Madison examines 

various devices that might help to fortify the parchment barriers; but in the end he 

says—not very hopefully as it seems to me—that the best security is to give each of 

the branches of government, legislative, executive, and judicial, constitutional means 

and personal motives that will lead it to resist encroachments from another. Prestige 

and a sense of office will generally supply the personal motive, and I suppose that the 

President’s veto on legislation is the kind of thing that Madison meant by 

constitutional means of defence. But his general apology seems to show that in the 

end he regards this as a question outside any Constitution:  

 

It may be a reflection on human nature that such devices should be 

necessary to control the abuses of government But what is government 

itself but the greatest of all reflections on human nature? If men were 

angels, no government would be necessary. If angels were to govern 

men, neither external nor internal controls in government would be 

necessary. In framing a government which is to be administered by 

men over men, the great difficulty lies in this; you must first enable the 

government to control the governed; and in the next place oblige it to 

control itself.  

 

If Madison is driven to descend to generalities when he speaks of obliging a 

government to control itself, both he and Hamilton were very dear about the danger 

from faction. They both saw that faction—by which they meant ‘self-seeking’ party—

can wreck any constitutional theory. It uses the forms to defeat the purpose. Faction 

was the great danger of the early Union, which was a raw mixture of classes, interests, 

and even sects, any one of which might capture power to serve a purely selfish end. 

Madison did not deny that this was likely. The causes of faction, he said, cannot be 

removed, since selfishness is endemic in human nature. What you must aim to do is to 

control its effects; not by moral or religious appeals which will never be adequate, nor 

by reducing people to a perfect equality in political rights, which still leaves them 

with different possessions, opinions, and passions; but in part by relying on the 

representatives of the people to have a mind wiser and juster than that of the people 

themselves, and in part by drawing your representatives from as wide and varied an 

area as is possible. That, of course, is an argument for the Union. ‘Extend the sphere’, 

he says, ‘and you take in a greater variety of parties and interests; you make it less 

probable that a majority of the whole will have a common motive to invade the rights 

of other citizens’. And that circumstance, the comparative looseness of organisation 

and vagueness of design that the great area of the United States has forced on its 

national parties, is—if I do not mistake contemporary American historians—the main 

cause why they have been spared some of the worst results of faction.  
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Demand for Bill of Rights  

Many people thought that no Constitution could be complete that did not contain a 

Bill of Rights. They meant by this a list of civil rights to be guaranteed by the 

Constitution. The idea was familiar. Several of the new State Constitutions contained 

such lists, and at the back there were always the invigorating words of the Declaration 

of Independence, about the unalienable rights of Life, Liberty, and the Pursuit of 

Happiness. No one could be very sure what these words meant or how far they were 

supposed to go; but they were something to start from. The British Constitution was 

thought to be founded upon the Bill of Rights which Parliament had presented to 

William and Mary after the Revolution- and then made into an Act of Parliament.  

Edmund Burke was teaching everyone to regard this Revolutionary Settlement as the 

final and unalterable form of the British Constitution, and as yet Thomas Paine—who 

was perhaps of the two the one rather more read in America—had not written his 

‘Rights of Man’ to show that in the American sense there was no British Constitution 

at all: for all the great instruments of our history, Magna Carta, the Petition of Right, 

the Bill of Rights, were essentially treaties between the monarch on the one hand and 

some other power, the feudal lords, or Parliament, on the other. Parliament had put 

into its Act containing the Bill of Rights provisions about juries and freedom of 

election and excessive bail, and restrictions on royal prerogative. But what Parliament 

had put into one Act, it could alter or remove by another Act.  

 

The authors of The Federalist knew that this lack of a Bill of Rights was one of the 

strongest criticisms of their new Constitution. They tried to meet it by saying that it 

was really there all the time. What they had in mind was that in a Federal Constitution 

you must, by the necessity of the thing, be precise as to what can and what cannot be 

done by one or other of the bodies between whom you are going to distribute the 

powers of sovereignty. Federation is a kind of treaty and the parties to it stipulate their 

conditions. These conditions are a safeguard. For instance, the American Constitution 

makes a detailed list of the subjects upon which Congress is to be able to make  

the laws. An Act of Congress that dealt with some other subject than these would not 

be an exercise of any power given to it and would be a nullity. But more than this, 

certain things are forbidden to the federal power and certain things to the individual 

states and certain things to both of them. That means that it does not matter how much 

public opinion may be said to desire a measure which violates the Constitution; it 

does not matter that the President and every member of every House might be in 

favour of it, it cannot be made the law of the land unless the laborious business of 

getting an amendment of the Constitution to allow it has first been gone through. In 

point of fact the next thing that happened, three years after the Constitution was 

adopted, was that ten amendments were added to it containing the Bill of Rights (so 

they are called) that the critics had been calling for. Thus an American can know that 

he has certain individual rights which stand above ordinary laws: things which he 

cannot be made to submit to by any law.  

 

Some of these rights seem today mainly of historical interest: others guarantee 

important public concerns such as the free exercise of religion, or freedom of speech. 

But no one of them seems to me of as much importance as the principle itself. The 

principle has arisen, perhaps, as a by-product of a federal scheme and a written 

Constitution, but in the result it has produced the most effective barrier against 

encroachments of power that has been thrown up by the political science of the 

modem world. For it has not proved a mere parchment barrier. Statutes that violate the 



 7 

limitations of the Constitution are not bad laws: they are not laws at all. They are not 

laws that still have to be obeyed, even if with protest or resentment: they are words 

that can be ignored with impunity. it is the medieval doctrine over again—a supreme 

law that overrules the law-making of men—but with the written words of the 

Constitution in place of the uncertain theories of Natural Law. I must not make it too 

simple. It is likely to be a rather abstruse question whether a particular statute violates 

or complies with the Constitution: it will have to be taken to the Supreme Court to be 

decided. But its decision closes the matter, and in that sense its judges are the final 

arbiters of what laws may be passed in America to deal with many of its most critical 

affairs.  

 

It does not seem certain that the founders of the Constitution appreciated that they 

were vesting in the Supreme Court this very special power of annulling legislation. I 

have not traced any mention of it during the debates at Philadelphia, and the authors 

of The Federalist make no point about it. It was some fifteen years before any case 

arose which made an issue of the question. Possibly the Supreme Court’s claim to 

have the determining word might not have been established then had not the Chief 

Justice of that Court turned out to be the famous John Marshall, who pronounced 

uncompromisingly: ‘It is emphatically the province and duty of the judicial 

department to say what the law is’. This vast, though unimpeachable claim, shocked 

jnany of his contemporaries. It shocked Jefferson particularly: the judiciary of the 

United States were, he said: ‘a subtle corps of sappers and miners constantly working 

underground to undermine the foundations of our confederated fabric’: But then 

Jefferson was a man who liked vague sentiments and noble generalities, and that was 

not the spirit of the men who made the Constitution of the United States. Whatever 

else it is, it is at any rate the work of men who sought to say clearly what they meant 

and were ready to abide by the consequences.  

 

They could fairly claim that they had done the work of pioneers. And the history of 

the United States has shown that their theories were not to be defeated by the 

stubbornness of facts. They were rather sober, lawyerlike, business theories of 

government: but they were going to work according to their terms. First, these men 

had created a form of popular and democratic government, without placing it at the 

mercy of its electors. Secondly, they believed that if the branches of government were 

kept separate, individual citizens would be less exposed to its interference; and—

despite the creaking and straining that such a system produces the United States have 

shown that it can work. Thirdly, they showed how individual rights could be made 

into a law overriding even the decisions of a popular legislature. The rights defined at 

any rate were guaranteed, even if such rights do not represent the whole—or even 

perhaps the most important—of man’s essential claims. Lastly, they were the true 

authors-of the federal idea, by which a man can remain a loyal citizen of two different 

sovereign bodies, so long as their functions are separate and their basic purposes 

unite.  

 


