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White
It’s 20 years since the first law covering disability discrimination was introduced in the UK. A good moment then to examine what it’s achieved, and how easy, or perhaps difficult, it is to use.
 
But first news of a successful legal challenge which could make a big difference for visually impaired people claiming employment benefit. People who are entitled to claim ESA, or Employment Support Allowance, because of sight loss, are not all treated in the same way, and this makes a difference to the hoops you have to jump through to prove that you’re looking for work and the amount of money to which you may be entitled. 

Jean French heads the RNIB’s legal rights team which assisted in this challenge.  Jean, before we examine the basis of the challenge, can you just explain the difference between those two groups of people?

French
Employment and Support Allowance has two groups.  It has a work related activity group and it has a support group.  The work related activity group means you get paid less money but also there are some quite strict rules about things that you have to do to show that you’re actively seeking employment – turning up for meetings; attending training; going for job interviews.  A range of different things depending on what agreement you’ve come to individually.

White
So what were you arguing – what was the RNIB arguing was going wrong?

French
Well, there’s also the support group and the support group, if you’re in there, you’re paid more money and you aren’t subject to these more rigid tests about seeking work.  And when we looked at what the legislation said we felt that it was quite clear that if you satisfied two tests you should be in the support group.  And the two tests were that you couldn’t read 16 point print and that you couldn’t read Braille.  So if you satisfied those two tests you should be in the support group.

White
So the implication of that was that being able to read is very important in the business of getting a job?

French
Absolutely and you can see why that might be.

White
Indeed, did that – by the way – include using speech on your computer, it is effectively reading isn’t it?

French
The two tests are quite specific, so if you can’t read Braille and you can’t read the 16 point print then you satisfy the test.  The problem was that the way the legislation’s drafted it also includes references to people who have hearing loss.  And what we were seeing was that DWP officials, but also first hear tribunals, people were making decisions that said that you had to have both hearing and sight loss to be in the support group and that wasn’t what the legislation was saying.

White
Right, so what kinds of people was this affecting and will the change affect?

French
Well it could have been any.  I mean we dealt with seven cases and we’ve still got two ongoing whereby people should have been put in the support group but actually were placed in the work related activity group.  So they were still having some money coming in but it was less than they should have had…

White
How much less?

French
More than £30.

White
So who will get it now?

French
The questions are can you read 16 point print.  If by using some IT you can read 16 point print then you don’t pass the test.  So it’s looking at aids, equipment, that you would normally use.

White
Do you know how many people this might affect?

French
We were trying to get some statistics on it.  Up to ’13 there were thousands of people going to tribunals about their Employment and Support Allowance who had a visual impairment.  Now obviously not all of them will be going on this issue but we think it would be hundreds.

White
Jean French, for the time being, thank you very much indeed.

Now in this particular case, the claimant had the support of the RNIB, but if you want to use what was the Disability Discrimination Act, and which has now morphed into the Equality Act, these are civil, not criminal cases, and, as we seem to find ourselves saying rather a lot on this programme, the onus falls on you to bring the case. So just how feasible is it to do that? 

John Dickinson Lilley works in public relations and he’s brought about 40 complaints of discrimination in his time and he joins us. John, what kind of things prompt you to complain?  

Dickinson Lilley
A whole range of things.  I’ve got a guide dog, I’m registered blind, so I can very easily get refused access to restaurants, to taxis, mini cabs won’t take me, even applying for a job and getting basic reasonable adjustments made can sometimes be a real uphill struggle.  And ultimately the law is your only recourse.

White
So when something like this happens how do you get started, I mean you’re obviously experienced, you’ve done this before now, but where do you start?

Dickinson Lilley
If it’s in a public place, so if it’s in a restaurant or a supermarket, first of all you’re embarrassed and humiliated but I normally ask to speak to the store manager and say to them right this has just happened, your staff member’s just refused to let me in, you do realise that the Equality Act is in place, as a reasonable adjustment you’re supposed to allow me and my guide dog in, I’m very, very clear about what it is that they’re supposed to have done and I often get the staff member concerned to write down on a piece of paper why they’re not letting me in and to give me their name.

White
So you do your best to sort the thing out on the ground but if that doesn’t work and you actually start thinking in terms of the law, or at least trying to go beyond the people who you feel have discriminated against you, what do you do then?

Dickinson Lilley
Well the most important thing I think is to get the staff member to write down why they’re refusing you entry and to put their name down on a piece of paper because that’s a really important piece of evidence and it’s also an admission of liability effectively.  And the other thing is if you’ve got someone with you or there’s somebody around because normally when this happens someone says - that’s terrible it’s a guide dog you should let him in, you ask them to write their name and their e-mail address, so you’ve also got another witness.

White
So you are already thinking that actually when this happens I may have to produce evidence, I may have to take this further?

Dickinson Lilley
Absolutely, I mean my experience is whilst it’s nice to pursue a complaint and often other blind people say to me well, you know maybe you should just not make so much of a fuss.  And I think well yeah I take your point but actually when you do just make a complaint normally you get an e-mail saying I’m very sorry that you had that experience and that’s it.  But if the problem is a lack of training with the staff in that store, if the problem is the fact that the store manager, who you may have already spoken to, also refused to let you in, which has happened to me on a number of occasions, then actually there’s a bigger issue with that company.  And when it’s a high street chain or a big store – and it’s happened to me at most restaurants and most supermarkets for example – then actually the problem’s far, far bigger and the only way you can get people like that to listen, in the absence of direct action from the government, is to take the law.

White
And when you try to do that and you do go to the law what obstacles do you find then?

Dickinson Lilley
Having the confidence to take any kind of – even a vague attempt towards taking a legal step is quite difficult.  But I think it’s really about making sure that you’ve got all of your ducks in a row, so making sure you’ve got that evidence in place and writing an initial letter which just says:  I was here in this store at this time and this happened to me.  So if it’s a guide dog refusal that they didn’t let you in because of your guide dog – three quarters of restaurants recently surveyed didn’t cater for people with visual impairment – so it’s quite easy to think that actually you might go into a restaurant that hasn’t offered a large print menu or a Braille menu.  And so just saying I expected this, you expected my money, it’s not good enough for you to tell me I should have looked at the menu on the website before I turned up in the restaurant.

White
And just one more point quickly before we move on and that is do you therefore look for the support of a big organisation or do you sometimes go it alone?

Dickinson Lilley
It depends, I sometimes go it alone, sometimes if it’s big I’ll approach RNIB’s legal rights team, which Jean heads up, and they’re absolutely fantastic.

White
Let me bring in Catherine Casserley, who’s a barrister for Cloisters, she specialises in disability rights cases.

Catherine, clearly John tends to bring cases about access, specifically for visually impaired people, what does the Equality Act cover?

Casserley
Well the Equality Act covers discrimination across a range of different areas, so employment; education; services; housing.  And what it does is that it makes it unlawful for organisations in those areas to discriminate in a range of different ways.  What it also does it obliges organisations to make, what are called, reasonable adjustments and John‘s already been talking about those.  They might include obliging people to allow people with their guide dogs on to premises, also providing information in alternative formats for example.  And I think what’s important is that when you’re dealing with, for example, services, so it might be a shop, it might be a theatre, they have to make those changes in advance of disabled people approaching them.  So they need to be aware of that already and as you said in your introduction the law has been in place for 20 years now, the duty to make reasonable adjustments came into force in ’99, so they’ve had a very long time to be aware of this.

White
What attracts the most complaints would you say?

Casserley
Reasonable adjustments definitely, both in employment and also in service provision, most of the cases in disability are about reasonable adjustments.

White
Why don’t more people do what John does?

Casserley
Well I think it’s probably a combination of things.  I think in reality – and I’m sure that most of the listeners will relate to this – if blind and partially sighted people brought cases for every time they’d suffered discrimination they would never be out of complaints and the courts.  I mean that’s the reality.  I think also it can be daunting, it’s daunting to make a complaint.  Too many service providers – and I think John mentioned this – treat a discrimination complaint as a customer service complaint and it’s different, it’s not about customer service it’s about law.  But I think it’s really important, as John has said, for people to take those complaints up because if they don’t things won’t change.

White
Is it getting easier or harder to complain or at least to bring a case – it’s not hard to complain but is it hard to bring a case?

Casserley
Unfortunately I think it’s getting harder for a number of reasons.  In the employment sphere tribunal fees have been introduced, which has seen tribunal claims plummet over the last year.  So those barriers I think are increasing.

White
How much have they fallen?

Casserley
By 81%, as compared to 2013.

White
Of course in the case of employment the Ministry of Justice, we’ve talked to, they say that part of this fall can be explained by the fact that people now have to go to arbitration and that this leads to settlements without going to court which is surely in everyone’s interests isn’t it, I mean you said yourself if everybody brings cases for everything the thing grinds to a halt doesn’t it?

Casserley
Well I think I’d say two things about that.  I mean I think the arbitration measures actually were introduced after the fees were introduced.  So I think that’s an interesting approach from the Ministry of Justice.  I think the second thing is that nobody goes to tribunal or indeed court lightly.  People try to get a resolution.  The other aspect about it, which I think is extremely worrying in the employment context, is that there are very tight time limits for bringing a claim.  Now if you are in employment and you need a reasonable adjustment to enable you to do your job, so for example you need information in large print, you need to be able to bring your guide dog in with you, you need computer software to enable you to do your job properly, you have only three months within which to bring your claim.  Now if you’ve asked for that time and time again and you can’t get it if you wait for too long you run the risk of your employer saying you’re out of time.

White
Right.  John, you could do what most of us do, which actually is shrug and shop somewhere else, why don’t you?

Dickinson Lilley
I do that a lot of the time actually, I mean as Catherine said if I took a case every time I received some kind of injustice then I would literally spend all of my time on the steps of a courthouse or something, so I don’t.  What I do is I wait until it’s something really significant.  So at the, for example, I’m engaged in a case with a major airline that’s refused to provide a guide in an airport.  You know I ski for Great Britain, I’m going through airports all the time, not having a guide, not being able to get on a plane is a pretty fundamental thing.  So it’s when something like that happens.  And you know I live in London, so it might be if a train station’s particularly bad I’ll do it because I know lots of other blind and partially sighted people might not have the confidence.  And I think if I can do it…

White
Well I was going to ask you…

Dickinson Lilley
…it might actually improve their experience.

White
I was going to ask you that some people will say this is a confident guy, he knows his way around, he works in PR, he obviously can deal with this kind of thing, it’s not so easy for me.

Dickinson Lilley
Yeah, I mean I have to say even when I – I can be in a shop and even now if I’ve had a guide dog refusal I’m still shaking and it’s really emotional, I’d still feel humiliated and embarrassed.  And sometimes it might even be heightened.  I mean I was attending a party conference in Brighton for work purposes and I was there to lobby a Secretary of State and in fact I was in the taxi queue just in front of him and the taxi refused to take me in front of the Secretary of State that I was due to meet, so the embarrassment and the humiliation is in fact magnified in some respects.  But I think it’s really important that if you are able to do it then you should do it because, as Catherine said, if we don’t start doing it we’re not going to get the change that we need.

White
Catherine, since the introduction of the Equality Act disability cases come under the same umbrella s gender, race, religion and a number of other things, what effect do you think this has had on the number and success of cases brought, if any?

Casserley
I don’t think it’s necessarily had an effect on the number and success of cases.  I think that sometimes it’s difficult for people to understand the law around disability because in disability discrimination you do have the concept of reasonable adjustments and this is something that you don’t see in other aspects of discrimination law.  In a case called Archibald and Fife, which is the leading case on reasonable adjustments, the House of Lords said that when you’re looking at disability discrimination it does necessarily entail an element of more positive treatment, that when you’re looking at disability there is a difference there.

White
So when blind people say, as we often do, I just want to be treated like everybody else, in legal terms should we be careful what we wish for in a sense?

Casserley
Well I mean in certain respects there is the same treatment but in order to have that level playing field there has to be some difference of treatment because you do need reasonable adjustments and that’s an absolutely critical part of the Equality Act.

White
And do you think that is fully understood because you sometimes hear people saying well we have to do this because we can’t discriminate against people who aren’t disabled?

Casserley
I don’t think it is understood and I think there’s a lack of understanding not only amongst employers, service providers but also amongst disabled people themselves sometimes and also amongst the courts and also lawyers.

White
Let me just go back to Jean French very quickly on this issue of numbers because we’ve talked about in some areas employment, for example, numbers going down, your numbers of people seeking help are going up, how do you explain that?

French
I think we’ve done quite a lot of work on raising awareness about what people can do.  If you contact our helpline we have an Equality Act toolkit that helps you to begin the process of making a complaint and hopefully getting things rectified.

White
And we will have information on that on our website.

French
I think that has helped and that has brought numbers up.  

White
I mean do you aim to keep cases out of the courts, is that what you would say you’re trying to do?

French
We try to get things resolved as quickly and effectively as we can and for many people, certainly now that there are costs associated with employment tribunals, people simply can’t afford those costs.  So obviously if we can get things resolved beforehand we will always try to.  But we also provide a free service, if we believe that there’s merits in a case, whereas sometimes other people would have to go and obviously pay for a solicitor to help them.  So I think with the closing down of other resources that previously used to help people free in employment cases there maybe are more people coming to us now.

White
Catherine Casserley, when the Disability Discrimination Act was introduced there were great hopes for it, do you think it’s lived up to those hopes and if it hasn’t how could it be strengthened?

Casserley
I think it has made some difference, undoubtedly there have been some cases that have made a difference and I think people have used it to make some difference.  I think there are still flaws in it.  I think enforcement is the biggest issue, just as it is actually for discrimination all across the board, I think that has a long way to go.  But I do think it’s really important that people use it if they can.  There are sources of help out there, like RNIB, there are some solicitors who will take cases on, on a no win no fee basis and I think it’s really important that people use what they have.

White
And John, as a serial user, what do you think could be done to make it stronger or is it doing its job, is it about enforcement, as Catherine says?

Dickinson Lilley
I mean I think it is all about enforcement but the point I would make is that businesses have no excuse.  If you take a supermarket or a restaurant they all know that they’re not supposed to serve alcohol to minors and they’re perfectly capable of transmitting that information to staff but when it comes to the Equality Act, when it comes to making a reasonable adjustment for a disabled person, they’re awash in a sea of ignorance and I just don’t think there’s an excuse anymore.

White
Okay, we must leave it there.  John Dickinson Lilley, Catherine Casserley, Jean French – thank you all very much indeed.  

If you have thoughts on this or you’ve bitten the bullet and brought a case yourself or maybe you’ve just shrugged, let us know why.  You can call our actionline from now for the next 24 hours on 0800 044 044, you can e-mail intouch@bbc.co.uk and you’ll find more information on our website.  From me, Peter White, producer Lee Kumutat and our guests and the team, goodbye.

