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What is a protocol? 

‘Protocols’ are formal documents which set out how the BBC Trust will carry 
out its functions as required by the BBC’s Royal Charter and Framework 
Agreement. Protocols set out the Trust’s processes, and the respective roles 
and responsibilities of the BBC Trust and the BBC Executive Board. 

 

The Charter and Agreement 

The Royal Charter is the constitutional basis for the BBC. It sets out the public 
purposes of the BBC, guarantees its independence, and outlines the duties of 
the BBC Trust and the BBC Executive Board. 
 
The Agreement sits alongside the BBC’s Royal Charter. It provides detail on 
many of the topics outlined in the Charter and also covers the BBC's funding 
and its regulatory duties. 

 

 
 

What this protocol is about 

This protocol explains the process the BBC will follow when considering 
whether it will apply section 36 of the Freedom of Information Act 2000. 
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Freedom of Information Act 
section 36 decisions 
Approach and principles 
1.1 As a public body financed by the licence fee, the BBC Trust believes that the public 

has a right to know what the BBC says and does in the course of its activities. The 
Trust also has a specific obligation set out in its Royal Charter to ensure that the 
BBC observes high standards of openness and transparency.1 However there may 
be instances where revealing information could be prejudicial to the effective 
conduct of the BBC or other parties, and it is in these rare circumstances that the 
BBC might rely on the section 36 (s36) exemption in the Freedom of Information 
Act (FOI Act). 

1.2 Section 36 of the FOI Act provides an exemption which allows a public authority to 
withhold information, that has been requested under the FOI Act, where disclosure 
would, or would be likely to, inhibit the free and frank exchange of views or advice 
(or would otherwise prejudice, or would be likely otherwise to prejudice, the 
effective conduct of public affairs).  

1.3 The reliance on the (s36) exemption requires a decision by a ‘qualified person’, 
and the Secretary of State for Culture, Media and Sport has authorised the BBC 
itself to be that ‘qualified person’. However, in order to act as the ‘qualified 
person’, the BBC has to determine how it will make s36 decisions. In accordance 
with article 25(b) of the Charter, the BBC Trust has given itself the responsibility 
for making s36 decisions. In practice, this means the following.  

 

Role and duties of the BBC Trust 
2.1 The Chairman of the BBC Trust will make s36 decisions.  

2.2 If the Chairman is unavailable, the Vice-Chairman will make s36 decisions. If the 
Vice-Chairman is unavailable, any other Trustee may make s36 decisions.  

2.3 The Chairman will receive advice from the Director, Trust Unit, and from the BBC’s 
General Counsel (see below) to assist him or her in deciding on the application of 
s36. 

 

Role and duties of the BBC Executive Board 
3.1 General Counsel will advise the Chairman of the Trust, or other Trustee, before he 

or she decides on the application of s36. 

 

 

                                                 
1 BBC Charter Article 23(f).  
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Procedures 
4.1 The Chairman, or the Trustee deputising for him or her, as outlined in paragraph 

2.2, may refer any s36 decision to the full Trust for consideration. 

4.2 Any s36 decisions will be reported to the full Trust at the first meeting following 
the decision. 

 

Outputs and timings 
5.1 This section sets out a summary of the key outputs, and where known, timings as 

for this protocol. 

(a) S36 decisions will be made in accordance with this protocol on an ad hoc basis 
as required. 

 

References 
6.1 BBC Charter 

The following articles in the BBC Charter are relevant to this protocol: 

(a) BBC Charter Article 23(f) – General duties 

 

6.2 BBC Framework Agreement 

There are no clauses in the Agreement relevant to this protocol. 

 

6.3 Other documents 

(a) Freedom of Information Act 2000 section 36  

 

Version Date of 
publication 

Approved by 
the Trust 

Summary of changes since previous version 

1.0 April 2007 25 April 2007 n/a 

2.0 May 2010 18 February 
2010 

This document has been updated to fit in the new 
protocol format and explain processes in more 
detail. It incorporates the previous protocol ‘A5 
Section 36 of the Freedom of Information Act 2000’. 
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