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Response to the BBC Trust consultation on its Proposed Policy  

on the Syndication of BBC On-demand Content 

 

1. Introduction 

1.1 The BBC Trust is consulting on its revised draft policy on the syndication of BBC on-

demand content (the “Draft Policy”).  This follows a review of the Trust’s previous on-

demand syndication policy from 2007, on which the Trust consulted in July 2010 and 

subsequently published its provisional conclusions and a provisional policy in January 2011. 

The Draft Policy now seeks to take account of the responses received from stakeholders in 

relation to those provisional documents.  It is intended that the Draft Policy will be 

accompanied by a set of operational guidelines prepared by the Executive (the 

“Guidelines”).    

1.2 In contrast to the provisional policy, the Draft Policy adopts a ‘broad brush’ approach to 

the syndication of BBC on-demand content, setting out key principles with which BBC 

syndication arrangements must comply, rather than specifying particular technical 

solutions.  The Draft Policy also describes the Trust’s preferred approach, namely that the 
principles “will usually be best served by offering would-be partners direct access to the full 
range of BBC content, via their platform or device, within a BBC environment.  This currently 

means a standard BBC product, such as the iPlayer, delivered over the internet”.
1
  

1.3 Sky remains of the view
2
 that a hybrid BBC offering, comprising aggregated (e.g. the online 

version of the BBC iPlayer) and disaggregated (e.g. BBC on-demand content hosted in non-

iPlayer environments) on-demand products, represents the most appropriate way of 

delivering the maximum public value to licence fee payers and protecting the interests of 

the BBC. Licence fee payers have experienced considerable benefits from such an 

approach in relation to the hybrid arrangements in place for radio content, and similar 

benefits would likely result from their adoption in relation to video.  Sky notes that the 

Trust’s consultation fails to address this argument to an appropriate degree as it appears 

to consider each option as the default approach, without taking account of the 

widespread availability of the BBC iPlayer ‘standard product’ under this model.
3
 Sky also 

notes that the Trust’s arguments in support of its preferred approach are further 

undermined by the following:  

 The Trust sees “considerable value in facilitating the discovery of BBC on-demand 
content, whether via a “backwards EPG’, ‘recommended viewing’ or other means … 
which will enable third parties to integrate on-demand content with their navigation 

systems”.
4
  Such mechanisms in effect disaggregate the BBC’s content, and will 

become increasingly important as viewing habits shift to on-demand.  The BBC’s 

own hybrid platform, YouView, is premised on such an approach and a significant 

                                                           
1 BBC Trust Review of Syndication of BBC on-demand content dated 9 November 2011, p5. 
2 See paragraphs 7.2 – 7.3 of Sky’s response to the provisional conclusions, February 2011. 
3 BBC Trust Review of Syndication of BBC on-demand content dated 9 November 2011, p62, et seq. 
4 BBC Trust Review of Syndication of BBC on-demand content dated 9 November 2011, p32. 
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proportion of on-demand viewing can be expected to take place through such 

mechanisms in the future; 

 This is supported by the Trust’s admission that “the vast majority of iPlayer traffic 

on the Virgin Media platform comes via its own menu structures”;
5
 

 The Trust has also made provisions within the Draft Policy for inclusion of 
metadata, having recognised that there is “clear value in enabling users to quickly 

and easily discover BBC content on third party platforms and devices”
6
 in recognition 

of Ofcom and other stakeholder concerns;
7
 and 

 Mobile consumption of on-demand content is not limited to audio content.  

Viewing of video on-demand on mobile devices is becoming increasingly prevalent, 

particularly amongst younger demographics.  Indeed, the Trust’s review includes 

evidence from 2011 Ofcom research that over one in four adults and almost half of 

all teenagers (aged 12-15) own a smart phone,
8
 and of these groups 51% of 

teenagers have tried to use their smart phone to watch audio-visual content at 

least once, compared with 38% of adults.  19% of teenagers have watched 

television programmes or films on at least one occasion, compared with 16% of 

adults.
9
  The BBC has recently launched an iPlayer app for the iPhone and iPod 

Touch (to join the existing iPad version), and the BBC’s General Manager, 

Programmes and On Demand, Daniel Danker, recently hailed mobile viewing as one 

of the fastest growing areas, with 10% of all BBC on-demand content now being 

viewed on mobile devices.
10

  

1.4 Accordingly, it remains the case that there appears scant justification for the exclusivity 

granted to the BBC iPlayer, and that licence fee payers’ best interests would be served by 

the same flexibility granted to radio content being applied to the BBC’s video on demand 

content. 

1.5 Notwithstanding these views as to the overall approach taken by the Trust, Sky welcomes 

the further work undertaken by the Trust and the move away from specific technical 

solutions to one that permits the BBC Executive greater flexibility in delivering the widest 

availability for BBC on-demand content. 

1.6 This approach raises a number of issues, however, that should be addressed in any final 

policy:  

a) As with the 2007 Syndication Policy, as the Trust has adopted a principles-based 

policy, it is envisaged that the operational detail around the implementation of the 

final policy will be contained in guidelines developed by the Executive.  The Trust ought 

to consult stakeholders on these guidelines.  A failure to consult could have far 

reaching consequences for stakeholders, and would undermine the Trust’s work in 

developing the Draft Policy thus far;    

b) In line with the Trust’s obligations to promote the public purposes, safeguard the 

interests of licence fee payers, and to have regard to the competitive impact of the 

BBC’s activities on the wider market, the Draft Policy ought to include a mechanism for 

prioritisation of syndication arrangements based on the available reach of a platform 

or device; 

                                                           
5 BBC Trust Review of Syndication of BBC on-demand content dated 9 November 2011, p59, paragraph 4.8.32 
6 BBC Trust Review of Syndication of BBC on-demand content dated 9 November 2011, p34 
7 See, for example, Ofcom’s response of 8 February 2011. 
8 BBC Trust Review of Syndication of BBC on-demand content dated 9 November 2011, para 4.7.5 
9 BBC Trust Review of Syndication of BBC on-demand content dated 9 November 2011, para 4.7.6 
10 http://www.guardian.co.uk/technology/appsblog/2011/dec/19/bbc-iplayer-iphone-app-update 

http://www.guardian.co.uk/technology/appsblog/2011/dec/19/bbc-iplayer-iphone-app-update
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c) To the extent that the BBC syndicates “other products” comprising selections of 

editorial content, then these should be subject to the approvals framework laid down 

by the BBC Agreement; and 

d) The Trust’s commitment to transparency should extend beyond technical 

requirements and include aggregate information from the Executive’s regular reports 

to the Trust relating to the Syndication Policy and Guidelines.  

1.7 In this response, Sky’s comments are limited, where appropriate, to the Draft Policy.  

Nothing in this response should be taken as constituting acceptance of the Trust’s 

analysis accompanying the Draft Policy. 

2. Stakeholders should be consulted on the Guidelines 

2.1 The Draft Policy sets out broad principles governing the ways in which the Executive 
should “decide how to syndicate its content within the terms of the policy”.

11
  The focus of 

these principles is the licence fee payer’s experience, rather than the nature of the 

syndication arrangement underlying that experience.  The Trust has also set out in the 

Draft Policy a number of additional requirements in terms of ensuring that the Trust and 

BBC are able to meet their various public service, legal and regulatory obligations. 

2.2 It will, however, be for the Executive to decide how to syndicate its content within the 

terms of the policy.  The Executive appears to have been given a wide discretion in relation 

to such arrangements, subject to a requirement that the BBC act in a fair, reasonable and 

non-discriminatory manner, and subject to the Trust’s expectation that the Executive will 
usually syndicate “a standard BBC product, such as the iPlayer”.  Exceptions to this model 

are not expected to be common, but are permitted. 

2.3 The Draft Policy requires the Executive to prepare on-demand syndication guidelines 

setting out in more detail how it will implement the Draft Policy operationally.  Given the 

broad nature of the principles laid down in the Draft Policy, and the wide discretion 

granted to the Executive in implementing the policy, it is essential that stakeholders are 

consulted on these guidelines prior to their entry into force.  The Draft Policy states that 
the Executive is expected to take “due account of stakeholder views raised during [the 

Trust’s] review”, and the review document states “we additionally expect the Executive to 
engage with stakeholders, as it considers appropriate, in formulating the syndication 
guidelines (which will contain detailed operational information) and to ensure their concerns 

are properly reflected”.  This is not sufficient as it is expected that such guidelines will 

include matters not previously consulted on by the Trust, for example, in relation to “full 

information on product specifications, release windows and support regimes” which the Trust 

has directed be included in the guidelines.
12

   

2.4 Further, as there are a large number of existing syndication arrangements in place, it is 

essential that third parties be given the opportunity to comment on the compatibility of 

the guidelines with their specific arrangement.  Appropriate consultation with 

stakeholders, and due representation of their views will provide the Executive and third 

parties with a greater degree of certainty.  Reliance solely on the proposed transitional 

provisions described in the Draft Policy would be neither fair nor reasonable.  

2.5 Furthermore, such consultation would ensure that the Trust is in a position to assess 

robustly the compatibility of the guidelines with the Draft Policy (including the obligation 

to ensure that the BBC acts on a fair, reasonable and non-discriminatory basis when 

entering into syndication arrangements), and with the Trust's other duties, including the 

obligation to represent the interests of licence fee payers and have regard to the 

competitive impact of the BBC’s activities on the wider market.   

 

                                                           
11 Paragraph 22 of the Draft Policy. 
12

 BBC Trust Review of Syndication of BBC on-demand content dated 9 November 2011, page 37. 
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3. The Executive should prioritise distribution of BBC content to maximise reach 

3.1 The Trust has a responsibility to secure the effective promotion of the public purposes 
and, to this end, states, “our overall aim is to ensure that the BBC is able to maintain reach 

and relevance in a way that safeguards delivery of the public purposes”.
13

  The Trust identifies 

the first of the four broad aims of the Draft Policy as being “to maximise the reach and 

relevance of BBC output.”
14

 Accordingly, the Draft Policy states that “it is in the interests of 
licence fee payers that they can access BBC on-demand content from as many platforms and 

devices as possible”.
15

   

3.2 Whilst the Draft Policy notes that the obligation in Clause 12 of the BBC Agreement to “do 
all that is reasonably practicable to ensure that viewers, listeners and other users … are able to 
access the UK Public Services that are intended for them, … in a range of convenient and cost 

effective ways which are available or might become available in the future” does not mean 

“that the BBC must make its content available on every platform and device”, but rather is 

subject to consideration of value for money and competitive impact, no other guidance is 

provided in order to assist the BBC in prioritising syndication arrangements.  The absence 

of such guidance might explain the plethora of devices and technologies on which the BBC 

iPlayer appears, and those that it does not.  In this context, the subsequent statement in 
the Draft Policy that the Executive must “pay full regard to the need to make available to the 
overwhelming majority of platforms and devices on the market direct access to a standard 

iPlayer product or any future syndication product” is contradictory and confusing and should 

be removed.  Furthermore, this statement could fetter the apparent discretion granted to 

the Executive to enter into special arrangements where justified by the circumstances. 

3.3 If the Trust considers that the way to safeguard the delivery of the public purposes is to 
maximise reach then the reference to making BBC content available on “the overwhelming 

majority of platforms and devices” is also of concern as such availability may not equate to 

maximum reach as it does not preclude the Executive from seeking distribution on novel 

platforms or devices with few users, potentially to the exclusion of more established 

platforms with greater reach.  Accordingly, Sky considers that it would be appropriate for 

the Trust to introduce into the Draft Policy a mechanism for prioritisation of syndication 

arrangements based on the available reach of a platform or device.  

3.4 Furthermore, Sky notes that, under the Framework Agreement, the Executive has broad 

responsibility to conduct the BBC’s operational financial affairs in a manner that is 

designed to ensure value for money for licence fee payers.  Sky considers that an objective 

concept of prioritisation based on reach would clearly represent the best means of 

ensuring value for money for licence fee payers.  

4. Additional comments 

4.1 It is not clear what is meant by the footnote in the Draft Policy which states that:  

“As part of its wider strategy, the BBC may also syndicate other products that are 
editorially selected by the BBC that complement its wider offer and sit alongside 
access to the full range of programmes available on the standard BBC iPlayer 

product.” 

4.2 To the extent that the BBC syndicates “other products” comprising selections of editorial 

content, then these should be considered within the approvals framework laid down by 

the BBC Agreement. Furthermore, the obligations laid down in the current Syndication 

Policy and Guidelines requiring that the BBC act in a fair, reasonable and non-

discriminatory manner, would require the BBC to offer such “other products” to other 

syndication partners on an equal basis.  It would be a matter of considerable concern were 

                                                           
13 BBC Trust Review of Syndication of BBC on-demand content dated 9 November 2011, para 4.7.3. 
14 BBC Trust Review of Syndication of BBC on-demand content dated 9 November 2011, para 4.5.5. 
15 

paragraph 10 of the Draft Policy. 
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the Trust to allow the BBC to launch new services without undertaking the appropriate 

assessments. 

4.3 Finally, Sky welcomes the Trust's commitment to transparency in the Draft Policy and 
notes that the Trust states that it “considers the transparent operation of syndication 

arrangements to be essential”.
16

 However, the Trust ought to consider extending 

transparency beyond technical requirements contemplated
17

 to include publication of 

regular reviews of the Executive’s compliance with the Syndication Policy and Guidelines 

(for example, including details of any fair trading complaints considered during the 

relevant period, and aggregate information from the Executive’s regular reports to the 

Trust), and compliance with the related obligations imposed by the original Trust approval 

(e.g. in relation to the 15% quota for series stacking).  Greater transparency would not only 

facilitate effective enforcement of the Policy by the Trust but would also provide greater 

certainty for stakeholders in terms of the operation of the Policy and Guidelines.  

 

Sky                   23 December 2011 

                                                           
16 paragraph 38 of the Draft Policy. 
17 paragraph 38 of the Draft Policy. 


