
Organisations and individual responses in full 
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their response alongside our decision. 
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From: Alain Williams <addw@phcomp.co.uk>
Sent: 17 January 2011 09:56
To: Syndication Review
Subject: On-demand syndication - provisional conclusions

Page 18 ‐ you discuss the use of DRM 
 
p 21/22 use of BBC aggregtion product 
People will always break whatever protection that you put on it, 
so there is little point in starting. Just inconvenience most 
users who need to download some program that may not work on their 
machine. 
Stick to open & well supported protocols/formats. 
 
Do I take it (page 34, 3/a) that you will always provide 
'HTML, Flash Application and MHEG versions', it is your use of 
the word ''initially'' which suggests that this might not be a 
long term solution; or by ''initially'' do you mean ''in 
the first instance'' ? 
 
Page 28 you talk about 'Computers' and list 'linux, mac, pc'. 
This is incorrect. 'PC' means a 'Personal Computer', many 
people's PC runs Linux or OS/X (Mac). You should use the 
term 'MS Windows' or 'Microsoft Windows'. Your writer has, seemingly, 
been adversly influenced by the ''PC vs MAC'' adverts of a few 
years ago. 
 
One other point: much 'listen again' material is only available 
for 7 days. If I go away for a fortnight's holiday then I am 
completely unable to use this. A period of a month would allow 
me to catch up when I return, I don't really see that this would 
impact the BBC in any financially meaningful way. 
 
 
You are welcome to publish my comments, with or without attribution. 
 
‐‐  
Alain Williams 
Linux/GNU Consultant ‐ Mail systems, Web sites, Networking, Programmer, IT Lecturer. 
+44 (0) 787 668 0256  http://www.phcomp.co.uk/ 
Parliament Hill Computers Ltd. Registration Information: http://www.phcomp.co.uk/contact.php 
#include <std_disclaimer.h> 



Arqiva Limited 

Response to the Draft Statement of policy on on‐demand syndication 

Arqiva welcomes the opportunity to respond to the draft statement of policy on on‐demand 
syndication published by the BBC Trust in January 2011.   

We fully understand why the BBC Trust has made its provisional conclusions as outlined in the 
consultation documents. However, we have concerns over the level of detail captured in the 
document and fear that the current level of ambiguity could result in issues being created in the 
policy’s execution.   

We would therefore welcome clarification in the final document over the how the policy would be 
put into practice, particularly in respect of search (including the relationship with linking and 
metadata), discovery and presentation of the BBC’s on‐demand full length TV content. 

 

End 

09.02.11 
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1. Introduction  
 
We welcome the opportunity to respond to the BBC Trust proposal. As a current provider of BBC 
content to our customers we have worked with the BBC over the last few years to deliver the BBC 
iPlayer1 experience to BT Vision viewers through the 50 hour VOD offering initially and now with the 
full big screen experience. 
 
Our overall response to the BBC Trust policy is a supportive one and we are pleased that the 
guidance given seeks to clarify and provide equality of provision to those wishing to distribute the 
iPlayer content. 
 
2. Commentary  
 
Before making specific points on the conclusions of the syndication policy review, we wish to set out 
our position in three important areas, the scope of the proposals, legacy arrangements and iPlayer 
quality.     
 
2.1. Scope of the Proposals 
 
Before the introduction of the iPlayer, the BBC supported many different profiles for different types of 
applications eg Pay TV platforms like BT Vision, set top boxes and PC’s. This gave a broader range of 
technical and other interfaces for BBC content which reflected the variety of access methods and their 
intrinsic differences. For example most set top boxes are part of a different commercial model than 
PC’s and Televisions which are retail purchases by the consumer.  
 
Turning to the iPlayer, we recognise that the proposed policy gives a high level overview of some of 
the technical standards to be supported, namely HTML, Flash and MHEG. We would like to highlight 
that these particular standards are only a few elements of what is needed to deliver the iPlayer.  As 
the BBC Trust will appreciate, there are a number of different technical elements to the iPlayer and 
we would appreciate clarity and detail on all the standards the BBC is supporting across the different 
parts  of the iPlayer.  
 
Different iPlayer profiles are needed for these different types of applications. The BBC Trust needs to 
set out a range of iPlayer profiles including all the technical standards within them and thus provide 
greater clarity for iPlayer applications like BT Vision’s platform. The danger in restricting the technical 
standards in the Proposals to those of HTML, Flash and MHEG is that they are too high level and fail 
to provide the flexibility which will be required for different user types and devices including legacy 
applications. We would also argue that the BBC Trust has a role in encouraging Pay TV Platforms in 
particular as they provide larger scale access to the iPlayer.   

 
2.2 Legacy applications 

 
As the iPlayer becomes more popular and develops additional features over the forthcoming years, it 
will be important for those networks/devices offering BBC content to be able to keep up to date with  
new versions of the iPlayer.  For this reason fair notification in advance of changes is key in ensuring 
that the offering given to customers can, wherever possible, be the latest offering. This further 
emphasises our need to understand the detail of compatibility against the standards that will be used.  
Equally, where it is not possible to support a new standard introduced by the BBC, it is very important 
that the original standard is still supported so that the customer offering can be maintained. This is 
particularly important for BT Vision where making changes to the set top box population ( if a change 
is needed due to an iPlayer release ) [Redacted]  
 
 

 

                                                 
1 The word iPlayer used in this response refers to the BBC iPlayer.  
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2.3 Quality 
 

The quality of the user’s experience of the iPlayer is important to ISP’s in terms of customer 
satisfaction and delivery.  

 
2.3.1 Customer satisfaction    
 
When considering the quality of the iPlayer service to the viewer it is undeniable that there is a 
quality standard that the viewer expects when watching content.  A poor quality iPlayer experience 
will drive user complaints to the ISP and could lead to customer churn. In such a competitive market 
as Broadband provision, these are serious issues and explain why BT Vision is as keen to drive up 
quality standards for the iPlayer as the BBC is.  
 
2.3.2 Delivery 
 
The iPlayer is easily the most popular of the various catch-up TV players and is used by 
approximately 17% of UK Internet users. IPlayer requests almost doubled in the 12 months to April 
2010.2 [Redacted] 
3. Further Detailed points  
 
The structure of this section follows the structure used in the BBC Trust document “Draft statement 

of policy on on-demand syndication”.  
   
3.1 Scope  
 
We have the following comments on this section.  
 
3.1.1 BBC iPlayer content 
 
We would like a clearer definition of the content covered in the proposals. Specifically, our proposal is 
that iPlayer content should be defined  as ; 
a)  content limited to  being available via a 7-day catch up service only  and 
b) [redacted] 
 
This definition should be applied to both TV and PC versions. 
 
 
3.2 Full Length TV Content  
 
We have the following comments on this section.  
 
 
3.2.1 Quality and Delivery of Content 
 
Under point 14 of the draft policy, the BBC Trust refers to the BBC ensuring that any aggregation 
product should demonstrate ease of use, accessibility and provide a high level of quality. As we have 
discussed in section 2.3, we agree with the BBC Trust that we need to deliver very good picture 
quality [redacted]. 
  
  
3.2.2 Technical Compatibility with BBC aggregation products  
 
Because of the importance of the iPlayer to BT Vision and the fact that changes to set top box 
functionality can be more complex than in some other applications, ( see section 2.2 )  we request 

                                                 
2 Ofcom Communications Market 2010 report. 
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that when the BBC upgrades the  iPlayer  to a new version, it will still maintain support for the 
previous versions and will not force content providers to take the newest iPlayer version.  
 
We would also expect the BBC to provide fair and reasonable advance notice of ; 
a) the availability of new versions of the iPlayer and  
b) when legacy versions of the iPlayer are no longer to be supported.  
 
In particular, we want to ensure that the BBC will support, and will continue to support for legacy 
iPlayer versions, the following five areas :  
 

1. [redacted] 
2. [redacted] 
3. [redacted] 
4. [redacted] 
5. Dynamic monitoring of the key BBC iPlayer systems 

As our customers will be accessing a BBC system, but may be contacting BT for support, we 
must have the ability to see the Operational status of the BBC system. As a minimum this 
should be via an extranet based taffic light status portal, but preferably would be achieved 
via the BBC exposing the relevant systems monitoring interfaces.  

 
Finally in this section, the BBC Trust considers the existing BBC aggregation product on BT Vision to 
be ‘Bespoke.’ We  request that the full detailed definition of what constitutes the standard non-
bespoke versions of the iPlayer is published as part of the  policy. 

  
3.3 Content other than full length TV Content  
 
We have no comment on this section  
 
3.4 Process for New Syndication Arrangements 

 
We have the following comments on this section.  

 
3.4.1 Syndication Arrangements  
 
We would like clarification on what is meant by a ‘new’ syndication arrangement. Also with reference 
to Note 34, we request that should the BBC Trust require the BBC Executive to suspend or cancel any 
Content Syndication Arrangements then an agreed length of notification period is given to the 
distributor, to include a length of time to appeal and a notification period of reasonable length in 
order to remove the service from customer view. 

 
 3.4.2 Bespoke products  
 
We would like the BBC Trust to confirm that the existing BBC aggregation products which could be 
considered bespoke are not considered as new syndication products and therefore need to go 
through the PVT process.  This includes the following: 

a)  50 hour VOD agreement 
b) [redacted] 
c) [redacted] 

 
3.5 Policy Review Process 
 
We have no comments on this section 
 
3.6 Complaints  
 
We have no comments on this section.  
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4. Other issues:  
 

4.1 BBC Reporting Obligations 
 
We request that the BBC agrees to automatically report on iPlayer usage within 14 days of the end of 
the calendar month. 
  
4.2 Music Rights 
 
We request that confirmation is obtained to demonstrate the BBC is responsible for licensing and 
paying for all music rights associated with BBC iPlayer content. 
 
4.3 Brand / Marketing  
 
We request confirmation that content providers distributing the aggregated iPlayer version will be 
granted permission to use the BBC trademark and logo within appropriate marketing material/ 
[redacted] 
 
4.4 Customer Support 
  
We request that the BBC provide full customer support for the iPlayer including online and phone 
based help so that it is clear to the customer that the product is a BBC product and questions should 
be directed to the BBC. 
 
If the BBC Trust has any comments on this response then please contact Stephen Dean at   
stephen.h.dean@bt.com.  
 
British Telecommunications 
February 2011. 
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Annex 1 [redacted] 



BBC Trust proposals on syndication strategy 

15 January 2011  

The BBC Trust has provisionally concluded that the BBC should make its public 
service television programmes available on demand exclusively through the BBC 
iPlayer. In response to an invitation to industry stakeholders to submit their views, 
informitv offers this open letter to the BBC Trust, recommending that to avoid further 
distorting the market and inhibiting innovation, these BBC programmes should 
additionally be made available in suitable formats, on fair, reasonable and non-
discriminatory terms, to allow third parties to distribute such material through their 
own platforms under appropriate licence. 

In its review of the existing on-demand syndication policy, the governing body of the 
BBC has provisionally concluded that BBC public service television programmes 
longer than twenty minutes in duration should only be made available for viewing on 
demand within a BBC service, currently the BBC iPlayer. This means that other 
providers will not be able to offer selected BBC programmes through their own on-
demand services. The BBC Trust also proposes to terminate existing distribution 
agreements with BT Vision, Talk Talk and Virgin Media, with a view to migrating to a 
standard implementation of the BBC iPlayer. 

The BBC considers that the BBC iPlayer and associated programming should only be 
made available to third parties in standard formats, initially based on HTML, Flash 
and MHEG implementations, which could be supplemented with further generic 
versions in the future. Requests to allow bespoke versions will generally be refused, 
although they may be considered on an exceptional basis, with any costs of 
development and ongoing maintenance to be reimbursed to the BBC. 

This proposed approach is unique in the broadcast business, in relying entirely on 
over the top delivery of online video and actively precluding distribution through 
traditional cable television video on demand or proprietary internet protocol 
television services. As such it runs counter to mainstream practice in other developed 
markets. How far this will benefit viewers, and ultimately the long-term future of the 
BBC is unclear. 

Although the BBC Trust refers to on-demand syndication, the proposed policy is not 
one of syndication in the generally accepted sense of the term within the media 
industry. Syndication implies making material available to third parties for 
distribution through their own channels. On the contrary, the BBC interpretation of 
syndication is making its public service programmes available on demand only within 
a BBC service, currently branded as BBC iPlayer. The BBC refers to this as 
aggregation, although it appears actively opposed to any form of aggregation of its 
programming by others. 

The BBC would appear to prefer to provide a walled garden within which only its own 
programmes will be available, free of competition from other distractions. The 
suggestion is that audiences benefit from the presentation of BBC programmes in a 
consistent context that offers access to the wide range of output. The concern is 
apparently that third parties might choose to selectively distribute some programmes 
and not others, and that the BBC would lose control of the way in which its 
programmes are presented. 

So the BBC Trust launched a consultation. Nearly 2,000 individuals responded and 
only 53% of their observations supported the view that BBC programming should be 
provided exclusively in the context of a package, while this was opposed by the 
majority of platform operators and manufacturers that responded. This is hardly a 
broad endorsement from either users or the wider industry. 

Four main arguments were advanced against the BBC approach and in favour of 
disaggregated distribution. 
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n It reduces the reach of BBC programming, denying access to on-demand material 
to many millions of individuals that use other television platforms. 

n It results in higher costs to the BBC and lower value for the licence payer as it 
requires the BBC to design and develop multiple versions of its service.

n It distorts competition, and is likely to stifle innovation for players, platforms and 
programme guides, conferring an advantage to certain products and platforms.

n It inconveniences users who would otherwise find it more convenient to access 
programming from multiple sources through a single interface. 

These are compelling criticisms which appear to be unarguable. 

The counter proposal from several platform operators was that the BBC should make 
programmes available to properly licensed platforms through some central 
distribution mechanism. 

This would appear to be an eminently sensible and economically more cost-effective 
suggestion. 

Yet the BBC Trust has once again endorsed the views of its executive. 

The main argument is that as a public service broadcaster the packaging of 
programming into linear channels has historically ensured that the BBC has been able 
to achieve its public purposes by providing access to a broad range of output with a 
clear brand identify and consistency of user experience, free to view and without 
commercial advertising. 

It is argued that this can encourage viewers to experience a wider range of 
programming, and enable the BBC to promote its programming and maintain a direct 
relationship with its audience through which it can serve them better. 

It is suggested that third parties will be more likely to promote popular programming, 
or may even request payment for promoting certain programmes, although no real 
evidence is presented for this concern. 

The remit of the BBC is to provide programming to the widest possible audience. Yet 
over half the television licence paying homes in the United Kingdom now subscribe to 
a pay-television service and this proportion is likely to increase. 

Virgin Media customers currently have access to a subset of BBC public service 
programming available on demand through the cable television platform. There is the 
potential for its latest generation boxes to support an online service as proposed by 
the BBC, but this is not possible on the existing legacy platform, which delivers over a 
fifth of BBC iPlayer requests. 

Sky, which now accounts for over ten million homes, does not currently provide any 
BBC programming on demand. The new Sky Anytime+ service will enable Sky+ high-
definition boxes to connect to Sky Broadband to receive online video services but will 
not technically be capable of supporting any of the available generic BBC iPlayer 
implementations. In any case, Sky would argue that as a television platform operator 
it should be able to integrate its own solution, consistent with its other services. 

These paying television customers, which account for around half the television 
homes in the country, still watch more BBC television programming than that of any 
other broadcaster or channel. They will be denied the opportunity to view BBC 
programmes on demand in the same environment as the rest of the programming to 
which they subscribe, although they will of course still be able to access the BBC 
iPlayer directly over broadband. It is difficult to understand how this represents an 
optimum user experience. 

However, there is no valid commercial or technical reason that the BBC should not be 
able to develop its own public service offering, both on the web and to open connected 
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television devices and displays, while making some or all of this programming 
available for distribution under licence to third-party platforms for incorporation into 
their own services and propositions. 

This would protect the ability for users to access the entire range of public service 
programming in a BBC branded environment, with appropriate promotions and 
recommendations, free of advertising, and free at the point of use. It would also 
enable this programming to be available on demand in the pay-television environment 
to which the majority of licence fee payers now subscribe. 

The television and video environment is inherently one in which services from 
multiple sources are aggregated and compete for the attention of the viewer. Whether 
it likes it not, the BBC operates in a free market in which consumers have the freedom 
to exercise choice. 

The BBC is widely viewed as world class broadcaster and does not need to rely on 
protectionist measures to ensure its reputation. As an organisation, the BBC should 
have more confidence in its own ability to provide compelling and competitive 
programming, through a brand that is widely trusted and respected. 

On-demand services are by definition different and distinct to broadcasting. As the 
term suggests, programmes are viewed on demand, at the request of the user. The key 
concepts of mixed channel scheduling that have characterised public service 
broadcasting — presenting less popular programmes alongside mass audience 
attractions — no longer apply. Instead, programmes need to rely upon promotion and 
recommendation, and ultimately their own merits. 

The suggestion that this will necessarily disadvantage particular programmes is 
patronisingly false. The evidence of the BBC iPlayer suggests that niche programmes 
benefit from the ability to be viewed on demand. 

As with books, magazines, videotapes or discs, programmes that are published for 
viewing on demand compete for attention directly with other titles. Populist 
programming will always be popular, but in an appropriately open on-demand 
environment there is more opportunity to discover more esoteric material. 

The question is whether there should be a store in which only BBC titles should be 
stocked, or whether they should be available alongside those of other brands. It is 
interesting that many of the arguments advanced defend a walled garden do not 
appear to apply when the BBC enters commercial markets. There it seems the BBC 
brand can be not only adequately protected but actively exploited to promote 
products. 

In the commercial market the BBC has already learnt that a shop that exclusively sells 
BBC products may have some value but will only have limited commercial success. 
Publications benefit from the scale of distribution and the wider range of choice 
available when they are aggregated with and compete alongside similar products. This 
is generally the case in a physical marketplace but it is all the more true in an online 
environment, such as Amazon or Apple iTunes. 

In the online world, virtual shelf space is virtually unlimited. There is no commercial, 
technical or practical reason that a service provider should not offer access to the 
widest possible range of BBC programming. 

Ironically, the approach proposed by the BBC executive and endorsed by its governing 
body appears to limit one of the key benefits of YouView, the proposed platform joint 
venture in which the Trust also approved the involvement of the BBC. 

YouView will aim to offer an integrated electronic programme guide through which 
users can scroll back to view programmes on demand. 

However, the BBC Trust argues that BBC programming should only be accessible 
within the walled garden of the BBC iPlayer. Logically this means that the YouView 
programme guide will have to link to a generic BBC iPlayer application interface. This 
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will provide an inconsistent and incoherent experience between different broadcasters 
and significantly undermines the opportunity for YouView to offer a unique selling 
proposition. 

This also illustrates the frustrations faced by competing platforms and product 
manufacturers that may wish to integrate BBC on-demand programmes within a 
unified user interface. 

In determining that the BBC should exclusively be responsible for the development of 
the application environment in which its programmes may be viewed on demand, any 
opportunity for innovation by third parties will necessarily be restricted. 

While the implementation of the BBC iPlayer is highly regarded by users and industry 
experts alike, it is far from flawless and the current “big screen” HTML version offers a 
less than optimal user experience. 

The success of the BBC iPlayer to date can be largely attributed to the access it 
provides to a range of high quality programming, uninterrupted by advertising, and 
heavily promoted on air. There is nothing particularly unique in the technical 
implementation of the BBC iPlayer. Similar services, such as Hulu in the United States 
have enjoyed equal success. The view that the BBC alone is best placed to engineer the 
user experience runs the risk of appearing arrogant and will fail to benefit from the 
innovations of others. 

None of this is in the interests of the viewer, user or licence fee payer. 

Arguments appealing to a general conception of public value are increasingly being 
used by the BBC Trust to justify positions that appear otherwise indefensible. 
Apparently it creates public value to distribute programmes as a bundle but it 
diminishes public value to make them available individually. It creates public value if 
the BBC creates an application but not if it is created by a third party. The resulting 
specious sophistry threatens to erode the reputation of the institution. 

The primary role of the BBC should lie in acquiring, commissioning and producing 
distinctive programmes that are widely enjoyed and highly valued. The BBC already 
outsources many key aspects of the playout and transmission of its broadcast channels 
to third parties and should not indulge in developing and operating end-to-end on-
demand distribution platforms, any more than it should produce television displays. 

In relation to the provision of programming on demand, informitv believes that the 
BBC should continue to develop and promote its own BBC iPlayer proposition, and 
make this available as a bundled offering in appropriate technical implementations for 
third parties that choose to use it in this form. 

However, the BBC should also make the equivalent media assets available, rights 
permitting, as streams or files in one or more generally accepted industry standard 
formats. These should be published, together with the relevant descriptive metadata, 
to authorised third parties through a managed application programming interface, 
subject to a distribution licence agreement, on a fair, reasonable and non-
discriminatory basis. This should be conditional on meeting and maintaining 
appropriate technical standards to prevent further unauthorised distribution and to 
ensure that programmes are presented with appropriate branding, attribution and 
promotion. 

That is really all that is required in order to meet the stated public purposes of the 
BBC and meet the needs of the wider industry and the end user and licence payer. 

This submission was provided by Dr William Cooper, former Head of New Media Operations at the 

BBC and now chief executive at the broadband and broadcast convergence consultancy informitv. 

This document, including this statement, may be freely distributed and published provided that it is 

reproduced in its entirety, without change and with this attribution. Brief extracts may be cited with 

attribution subject to fair use provisions. 
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The BBC Trust proposals are available on the BBC web site. Any further submissions should be 

addressed to the BBC Trust at syndication.review@bbc.co.uk by 9 February 2011. 

www.bbc.co.uk 

Copyright © 2011 informitv 
All rights reserved. 
ISSN 1759–8796 
informitv.com 
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Syndication Review Consultation 
BBC Trust 

180 Great Portland Street 

London W1W 5QZ 

 

 

8
th

 February 2011 

 

 

 

 

Dear Sirs 

 

RESPONSE TO ON DEMAND SYNDICATION PROVISIONAL 

CONCLUSIONS 

 
We are not supportive of the provisional conclusions, which do not differ markedly 

from the BBC Executive’s proposals as published by the Trust at the outset (save that 

the measures now proposed are even more restrictive than those proposed by the 

Executive). 

 

Provisional conclusions and the PVT 
 

The proposals represent a “u-turn” from the 2007 position regarding on demand 

syndication. In our view, the 2007 syndication policy and associated guidelines 

formed an intrinsic part of the proposals regarding on demand services that were 

approved through the PVT and it is incongruous to now separate the two. In addition, 

specific changes were made to Service Licences in relation to on demand syndication. 

For example, the following excerpts are from the BBC One Licence scoping 

paragraph: 

 

“It may also offer its broadcast content on fixed and mobile internet protocol 

networks or via other platforms for seven days after it has been broadcast.”; and 

 

“Content may also in future be syndicated to other providers and platforms over the 

internet, in accordance with the Trust’s Syndication Policy for BBC on-demand 

content.”   

 

The effect of the Provisional Conclusions is to withdraw on demand programme 

syndication altogether (in any accepted sense), in favour of developing carriage 

arrangements for BBC iPlayer. This is in direct contradiction to the Service Licence 

wording above. Syndication is, after all, fundamentally concerned with vesting rights 

to deliver TV programming outside of the existing BBC network (which includes 

BBC iPlayer). The Trust made it clear even in 2007 that the BBC iPlayer was “not a 

shorthand for the on-demand offerings considered in this PVT. They are not one and 

the same”.    
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Aggregation versus syndication 
 

As noted above, “aggregation-only” syndication is a contradiction in terms; corralling 

on demand content within iPlayer is an alternative to syndication. The arguments in 

favour of on demand content syndication in the widely accepted sense (i.e. 

syndication of individual programmes) are overwhelming and are, in fact, summarised 

in the Trust’s provisional conclusions. The counter-arguments that are set out in the 

provisional conclusions contradict the Trust’s existing policy and we cannot see any 

real justification for such an about-face. The existing policy and guidelines include 

stipulations, for example, to protect the BBC brand through attribution and support 

the public purposes by , for example, ensuring content is free at the point of use.  

 

Enabling syndication of on demand programming in no way prevents the BBC from 

continuing to operate the BBC iPlayer service and we consider it extremely odd that 

the Trust feels it necessary prevent any alternative access to BBC content. BBC 

iPlayer is now one of the dominant online services in the UK and it would be 

inappropriate to effectively cut off any other means of access to BBC on demand 

content.  

 

Moreover, the Trust’s arguments in favour of the BBC only offering aggregated 

content simply do not add up. A “black and white” picture has been presented, 

whereby the only two options are (i) an open environment in which the BBC makes 

files available to third parties “in the clear” as a mezzanine format with no 

‘downstream’ control and (ii) a completely closed environment represented by BBC 

iPlayer.  

 

This is misleading. The optimum position would see the BBC retain control over 

content encoding, protection and delivery, exposing these centralised functions as web 

services to third parties through a series of Application Programming Interfaces 

(APIs). Third parties would be free to build user interfaces within the constraints of 

guidelines and associated terms and conditions, passing control to the BBC 

infrastructure for playout using the APIs. On this basis, the BBC’s ability to control 

delivery windows, revoke content and so on would be unaffected. Indeed, these APIs 

already exist and are used to power the BBC iPlayer service today. We are merely 

suggesting that these APIs also be made available for third party use under set terms 

and conditions. This is a well-proven model for syndication operated by many of the 

largest online video services in the world. This is, in fact, the situation that was 

envisaged in the current syndication policy – described therein as the “linking 

method”. 

 

“Standards”-based implementations 
 

We are especially concerned about the Trust’s reliance on the development of 

“standards-based” implementations of BBC iPlayer as a means of mitigating the many 

negative impacts of abandoning syndication in favour of aggregation via iPlayer. This 
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would in no way create “clarity”. With the possible exception of MHEG, the 

technologies described do not foster the development of a single implementation 

which will operate on different hardware platforms. Web browser deployments differ, 

incorporating a broad set of elements, such as HTML, Javascript, CSS and plug-ins. It 

is not possible to target one profile that will accommodate all or even a high 

proportion of devices. Even on PC’s it is necessary to accommodate different 

browsers in developing web sites and these problems are much greater for embedded 

devices with small-footprint browsers (such as set top boxes). The current Big Screen 

service, for example, does not even properly display on standard definition TV sets. 

  

Flash is a proprietary technology with many versions (the current Flash 

implementation on PC is Version 10.1). This creates serious compatibility and 

performance issues, depending on the target version used for a particular 

implementation Even MHEG, a relatively tightly defined environment, creates 

uncertainty - there are currently no UK devices, as far as we are aware, that meet the 

BBC’s existing requirements for DTT MHEG iPlayer (those requirements being more 

onerous currently than for any other trademark certification, including that of 

Freeview itself). 

 

The Executive’s track record on standards-based development of this type is poor. A 

year-long project to develop an HTML/JavaScript standard version of BBC iPlayer 

was abandoned recently, wasting a great deal of third party time and effort. Both the 

Trust and the BBC Fair Trading Panel have recognised and accepted that the BBC’s 

approach to date has been “arbitrary”.  

 

 

 

Failure to resolve uncertainty 
 

Meanwhile, the restrictions proposed are considerable, withdrawing all syndication in 

favour of exposing BBC content through BBC iPlayer only (and, even then, denying 

third parties the ability to develop iPlayer implementations). The Trust, in its 

provisional conclusions has cited standards-based development of iPlayer 

implementations as mitigation for numerous negative impacts without any 

consideration of the key issues that this raises: 

 

- How will resourcing levels be set, maintained and monitored in order to 

minimise the bottleneck that this approach creates (resource levels for iPlayer 

re-versioning have been minimal historically)? 

- How will the Trust set detailed parameters governing the implementation of 

standards to ensure that these are developed to support as wide a footprint of 

devices as possible and ensure that existing devices are supported even as 

implementations are updated over time? 

 

Contractual terms for carriage of BBC iPlayer 
 

The Trust has failed to assess the impact of any commercial terms that the BBC may 

seek to impose on BBC iPlayer trademark licensees, compliance with which, under 
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the current proposals, would become mandatory to make BBC on demand content 

available on third party platforms. For example: 

 

- Requirements to send commercially sensitive usage and platform reach data to 

the BBC (notwithstanding BBC’s participation in the operation of YouView, a 

competitive platform)  

- Lack of obligations on the part of the BBC to maintain support for existing 

devices in the field when developing future revisions of iPlayer 

- Lack of a  guaranteed minimum term (or a short minimum term) 

- No transitional provisions at the conclusion of the term 

 

We believe that the BBC’s trademark terms have the potential to be onerous and out 

of step with the terms of other trademark licensees in, for example, the DTT market in 

the UK. There is potential to create significant risk exposure for  licensees in relation 

to inventory in channel, placing them at a competitive disadvantage (see notes on 

YouView below). 

 

BBC iPlayer and YouView 
 

Finally, these restrictions are untenable when set in the context of the proposed 

YouView development. We repeat the following excerpt from the Trust’s conclusions 

regarding YouView: 

 

“The Trust has in place a syndication policy intended to ensure fair and non-

discriminatory distribution of BBC content. The review of the BBC's syndication 

policy, which the Trust has already commenced, will examine the concerns relating 

to the BBC's approach to syndication and will conclude later this year. If the Trust's 

review unearths problems in the BBC's practice, or shortcomings with the policy, 

these will be addressed, as appropriate, at that point. But for present purposes, there 

is no reason (other than the fact of certain complaints) for the Trust to consider that 

the syndication policy is flawed and that it will not do its job. The Trust expects the 

BBC to comply with the syndication policy and its participation in Canvas does not 

alter the BBC's obligations under the policy.” 
 

We simply cannot understand how the Trust can support draconian restrictions on 

syndication given the above. Rather than identify and attempt to resolve 

shortcomings, the Trust has accepted a position whereby syndication, in the accepted 

sense, will be halted altogether. 

 

Conclusions 
 

Our view is unchanged. The proposals are unworkable and their justification 

represents a gross distortion of the 2007 policy and its rationale. The proposals would 

prohibit true syndication, enshrining iPlayer as the only means for the public to access 

BBC on demand services.  
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We continue to recommend a multi-faceted approach, which encompasses iPlayer 

without excluding other options and is restated below: 

  

• Set out a clear programme for content-only syndication, based on linking 

to existing BBC infrastructure and assets through a documented and 

managed API set with standard terms of use, based on the existing 

Guidelines. The content-only syndication programme, should, in so far as 

is possible, provide access to the same content as is available on iPlayer. 

 

• Develop a framework for self-build iPlayer, with standard terms and 

conditions based on defined functional profiles and linked to the same 

API set that is used for content-only syndication. The terms and 

conditions must be reasonable, allowing for a minimum fixed licence term 

of not less than 2 years and a fixed specification over at least that 

timeframe, to enable vendors, operators and retailers to plan and manage 

deployments accordingly. 

 

• Continued development of standard-based iPlayer deployments by the 

BBC based on meaningful engagement with the industry. 

 

This approach would truly remove much of the subjectivity, which, we believe, 

currently drives decision making in relation to content syndication and iPlayer 

development.  

 

The claimed mitigation of risks, uncertainty and negative impacts by virtue of the 

development of standards-based iPlayer implementations is illusory. This would 

require a rigorous approach to the implementation of these services in the context of 

the many differing browsers and Flash players deployed across a huge and growing 

range of devices. It is frankly unrealistic and bordering on arrogant to expect, for 

instance, tier one manufacturers with global reach to “modify” their technologies to 

accommodate one application (i.e. iPlayer) within one territory that would typically 

account for less than 5% of global connected consumer electronics products.  

 

Such an approach, would also mean setting detailed parameters around resources 

employed in the development of iPlayer and contractual terms for the licensing of the 

iPlayer mark in order to resolve existing deficiencies (which would be exacerbated 

through the proposals). This detail is not evident in the recommendations or 

supporting research. 

 

 

Yours faithfully 

 

Eddie Abrams 

CEO 

 

 

For and on behalf of IP Vision (UK) Ltd 







 
RNIB Response to the BBC Trust "On-
demand syndication - provisional 
conclusions" 
Closing date: 9 February 2011 
 
1. Introduction 
As the largest organisation of blind and partially sighted people in 
the UK, RNIB is pleased to have the opportunity to respond to this 
BBC Trust Consultation.  
 
We are a membership organisation with over 10,000 members 
who are blind, partially sighted or the friends and family of people 
with sight loss. 80 per cent of our Trustees and Assembly 
Members are blind or partially sighted. We encourage members to 
be involved in our work and regularly consult with them on policy 
and their ideas for change. 
 
As an organisation of blind and partially sighted people, we 
advocate for the rights of people with sight loss in each of the UK’s 
countries. During the next five years we want to tackle the isolation 
of sight loss by focusing on three clear priorities. These are 
stopping people losing their sight unnecessarily; supporting blind 
and partially sighted people to live independent lives and creating 
a society that is inclusive of blind and partially sighted people. 
 
We also provide expert knowledge to business and the public 
sector through consultancy on improving the accessibility of the 
built environment, technology, products and services. 
 
Research completed by Access Economics and Epivision 
estimates that there were a total of 1.8 million people living with 
sight loss in the UK adult population in 2008. The research 
predicts that by 2050 the numbers of people living with sight loss  



in the UK will double (115 per cent increase over 2010), to nearly 4 
million people. 1 
 
2. The Importance of Television to Blind and 
Partially Sighted People  
Since our Needs Survey in 1991 showed that a large majority of 
blind and partially sighted people watch television2, RNIB has 
taken an active role in highlighting TV access issues. It has worked 
to try to ensure access to programmes, services and equipment, 
both by direct work with broadcasters and manufacturers and by 
influencing legislation.  
 
In this digital age, being able to watch TV remains important to 
blind and partially sighted people. In 2006 Research by the 
University of Birmingham3 found that around 87 per cent of blind 
and partially sighted people regularly watch TV and videos or 
DVDs. The broadcast media plays an important role in the lives of 
blind and partially sighted people by providing access to news, 
information and entertainment. 
 
3.  Background 
Currently, platform syndication is proving to be an issue with the 
availability of audio described programming on alternative 
platforms. For example, the 'Audio Described' category on iPlayer 
is available on Playstation 3 but not on Nintendo Wii.   
 
As the iPlayer is being rolled out across various platforms, there is 
a responsibility on the BBC to ensure that all syndicated platforms 

                                      
1 RNIB research briefing (June 2009). Future sight loss UK: a study on the prevalence and 
cost of sight loss. Royal National Institute of Blind People.  The prevalence of partial sight and 
blindness in 2008, and prevalence projections to 2050, were estimated using prevalence 
rates derived from the literature and population estimates calculated by Access Economics. 
The full research comprises 2 reports: Future Sight Loss UK (1): Economic impact of partial 
sight and blindness in the UK adult population. Report by Access Economics Pty Limited and 
Future Sight Loss UK (2): An epidemiological and economic model for sight loss in the 
decade 2010 to 2020. Report by Darwin Minassian and Angela Reidy, EpiVision. 
These reports can be found on 
http://www.vision2020uk.org.uk/ukvisionstrategy/page.asp?section=74 
2 RNIB Needs Survey (1991) Blind and partially sighted adults in Britain: the RNIB Survey 
Volume 1, by Ian Bruce, Aubrey McKennell and Errol Walker 
3 Douglas, G., Corcoran, C., Pavey, S. (August 2006) Network 1000: Opinons and 
circumstances of visually impaired people in Britain: report based on over 1000 interviews.  



are able to support the iPlayer accessibility features, including 
audio description, thereby providing platform neutrality.  
 
4.  RNIB Response 
The BBC Charter states that the main activities of the BBC should 
be the promotion of Public Purposes through the provision of 
output that informs, educates and entertains audiences. To do that 
effectively the BBC needs to maintain the prominence of its output 
through a consistent easy to use user interface with support for 
accessibility features such as audio description. 
 
Such an approach would promote the BBC's sixth Purpose: 
"helping to deliver to the public the benefit of emerging 
communications technologies and services" which can only fully be 
achieved if BBC on-demand content is made accessible to blind 
and partially sighted people. 
 
By standardising the BBC product - currently the BBC iPlayer - for 
on-demand access of Public Service Broadcaster content, it would 
allow the BBC to control the context in which its programmes are 
presented.  Specifically it would allow the BBC to ensure 
accessibility through the provision of support for access services 
such as audio description and subtitles. 
 
Audio description is an access service that is widely available and 
relied upon by blind and partially sighted people in the same 
manner as subtitles are relied upon by deaf and hard of hearing 
people. Therefore RNIB understands that audio description should 
be included by default within the standard BBC aggregated 
product thus ensuring this access service is supported and 
delivered regardless of platform. 
 
RNIB is pleased and fully supports the Trust's proposal to ensure 
the standardisation of the BBC aggregation product by not allowing 
third parties to build their own versions. On the contrary, in a 
situation where third parties would build their own version, this 
would most likely result in versions that do not deliver access 
services. 
 
RNIB seeks reassurance that the standard aggregated product will 
include audio description in its specification irrespective of whether 
it relates to delivery on PC, Flash, HTML and MHEG platforms. 



This would allow blind and partially sighted people equal access to 
the content by including delivery of audio description irrespective 
of whether the content is viewed via computer, mobile, TV, games 
platforms, plus new and emerging platforms. 
 
Currently both Virgin Media and BT Vision's bespoke on demand 
products, agreed under the previous BBC syndication policy, do 
not deliver an accessible service because they omit the delivery of 
audio description. This is detrimental to the blind and partially 
sighted people we represent. 
 
RNIB feels that alternative options to the BBC iPlayer are not best 
optimised for the people we represent. For example the current 
Sky Player and Virgin Media Player on-demand system is not 
optimised for accessibility. 
 
In addition to the availability of audio described content being 
made available on all aggregated products, RNIB calls for the BBC 
to design each product in accordance with international Web 
Content Accessibility Guidelines (WCAG) to ensure the product 
can be fully used by persons who rely on assistive technologies 
such as third party screen readers. 
 
RNIB is delighted that the Trust requires the BBC to work with 
companies that provide alternative on demand applications in 
order to migrate them all into one of the standard BBC aggregation 
products. This would provide blind and partially sighted customers 
an equal service to that of sighted customers, which is not the 
case at the present time. 
 
 
 



DECLARATION  
I confirm that the information I have submitted is a formal 
consultation response. It can be published in full on the BBC 
Trust’s website, unless otherwise specified, and I authorise the 
BBC Trust to make use of the information in this response to meet 
its legal requirements. If I have sent my response by email, the 
BBC can disregard any standard e-mail text about not disclosing 
email contents and attachments.  
 
Raheel Mallick 
Digital Media Development Officer 
Media and Culture Department 
RNIB 
105 Judd Street 
London 
WC1H 9NE 
Tel:  020 7391 2000 
raheel.mallick@rnib.org.uk 
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Consultation Response 
 
On-demand syndication 
(BBC Trust) 
8 February 2011 
 
About us 
We’re RNID, the charity working to create a world where deafness or 
hearing loss do not limit or determine opportunity and where people 
value their hearing. We work to ensure that people who are deaf or 
hard of hearing have the same rights and opportunities to lead a full 
and enriching life. We strive to break down stigma and create 
acceptance of deafness and hearing loss. We aim to promote hearing 
health, prevent hearing loss and cure deafness.  
 
Our response will focus on key issues that relate to people with 
hearing loss. Throughout this response we use the term 'people with 
hearing loss' to refer to people who are deaf, deafened and hard of 
hearing. RNID is happy for the details of this response to be made 
public.  
 
Comments 
RNID welcomes the opportunity to comment on the BBC Trust's 
provisional conclusions and draft policy regarding on-demand 
syndication.  
 
A key aim of the BBC is to help 'deliver to the public the benefit of 
emerging communications technologies and services'. Subtitles are 
vital to enable people with hearing loss to access emerging 
technologies and services. According to qualitative research by 
Ofcom1, 67% of people with hearing loss agreed that TV is important 
to them, rising to 74% of people with severe or profound hearing loss. 
People with hearing loss watch TV for an average of 4.3 hours a day, 
compared with average viewing across the UK of 3.46 hours a day2. 
 

                                                 
1 Television Access Services: Review of the Code and Guidance (2006) Ofcom 
2 From Television Opinion Monitor (2005), cited in Television Access Services: Review of the Code and Guidance (2006) 
Ofcom 
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Although most content on iPlayer has subtitles, when the same 
content is shown through Virgin Media and BT Vision, subtitles are 
not available. Therefore many people with hearing loss are not able 
to enjoy the content on BBC iPlayer.  
 
A standardised BBC product should ensure the accessibility of 
output, with subtitles, signing and audio description available on all 
BBC on demand content, regardless of which platform they are 
shown through.  
 
Conclusion 
We urge the BBC to ensure that subtitles and other access services 
are available on iPlayer or similar such service in the future, no 
matter what platform they are shown through. This would improve 
access to video on demand content for the nine million people with 
hearing loss throughout the UK.  
 
Contact details 
Laura Matthews 
Social Research and Policy Officer 
19-23 Featherstone Street, London, EC1Y 8SL 
laura.matthews@rnid.org.uk 
 



 

 

 

 

Syndication Review 
BBC Trust 
 
Via email 
 
Response to Consultation regarding BBC Content Syndication 
 
S&T generally approves of the basic concept behind the provision 
by the BBC of a set of versions of iPlayer based on Standard 
interaction systems.   It seems reasonable to us that the BBC 
should take control of the packaging and promotion of its content in 
connected TV as an extension of its established role as combined 
content creator and distributor.   To have the BBC’s role changed 
solely to that of content creator seems inappropriate and 
detrimental to the interests of both the BBC and the public. 
 
We take the proposed policy to mean that all access to BBC 
‘catchup’ content shall in the future be through the iPlayer interface 
for the platform concerned, and that other interfaces, for example 
generalised  ‘backwards EPGs’ will not be allowed as a means to 
access BBC catch-up content.   This is fine providing that it is 
universally and equally applied to all platforms. 
 
S&T, as a leading provider of MHEG- based solutions, in particular 
welcome’s BBC commitment to the deployment of iPlayer in the 
MHEG format and looks forward to its deployment on FreeviewHD 
as well as the Freesat platform.   S&T believes that the MHEG 
implementation of iPlayer has the potential, through FreeviewHD 
deployments in particular, to provide for economical online 
distribution to a large and rapidly growing population of consumer 
platforms including iDTVs, set top boxes and digital PVRs 
conforming to the latest D-Book standards.   (D-Book 6.2.1 and 
later). 
 
 
 
David Cutts 
Managing Director 
 
 



 
 

Sense response to the BBC Provisional 
Conclusions on On-Demand Syndication 
 

Background on Sense 
Sense is the leading national charity that supports and campaigns 
for children and adults who are deafblind. We provide expert 
advice and information as well as specialist services to deafblind 
people, their families, carers and the professionals who work with 
them.  We also support people who have sensory impairments with 
additional disabilities. 
 
Our services include on-going support for deafblind people and 
families. These range from day services where deafblind people 
have the opportunity to learn new skills and Sense-run houses in 
the community – where people are supported to live as 
independently as possible.  We also provide leading specialist 
advice, for example on education options and assistive technology.  
 

Accessibility of Content and Content Players 
People with sight or hearing impairments may require a variety of 
accessibility channels. Currently available to some extent are 
subtitles, audio description and in-vision signing and these 
additional services are essential to the people that use them. The 
BBC must continue to provide these accessibility services and 
when syndicating content to other organisations and service 
providers they must make these essential services available 
alongside the content they enhance.  
 



The method of service delivery is also important. Sending subtitles 
as pictures which is done in other forms of broadcasting makes 
customising the display of this information for people with more 
severe accessibility needs unfeasible. Using a system which 
separates out the content (dialogue and timing information) from 
the layout (colour, font, size etc) means that deafblind people who 
rely on a solid opaque box around text can override the default 
layout with their own more accessible requirements. It also means 
that the subtitle content can then made available for use by other 
technologies such as Braille displays. 
 
In allowing BBC produced content to be viewed on non-traditional 
devices the BBC still has responsibility in how it is made available. 
Allowing BBC content to be delivered in an inaccessible way when 
an accessible version of that content is available would be 
inexcusable.  
 

Sense response  
Sense welcomes the BBC’s commitment to ensuring quality in its 
commercial offerings and welcomes the move towards 
aggregation. Quality in broadcasting refers to more than just 
program content. For blind, deaf and deafblind people the quality 
of the service is reliant on its accessibility and an aggregated route 
allows the BBC greater control over the accessibility of its content.  
 
Newly produced content needs to continue to meet the levels of 
subtitling currently available on broadcasted channels and these 
subtitles must be delivered in the most accessible format, either 
with highly contrasting text on a solid background or with the ability 
for this to be a selectable option.   
 
All of the BBC’s aggregation products must meet the highest levels 
of accessibility and platform operators and manufacturers must not 
be able to lower that accessibility when incorporating the BBC’s 
product into their own platforms. This could either be enforced 
through design of the aggregation product or the wording of the 
license agreement for using it.  
 
The BBC has a responsibility towards accessibility and it must 
retain the ability to enforce this accessibility even when its content 
is being provided through third party platforms. 
  



DECLARATION  
I confirm that the information I have submitted is a formal 
consultation response. It can be published in full on the BBC 
Trust’s website, unless otherwise specified, and I authorise the 
BBC Trust to make use of the information in this response to meet 
its legal requirements. If I have sent my response by email, the 
BBC can disregard any standard e-mail text about not disclosing 
email contents and attachments.  
 
John Paton 
Technology Officer 
Sense 
101 Pentonville Road 
London  
N1 9LG 
020 7014 9369 
john.paton@sense.org.uk  
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From: shawkins@exemail.com.au
Sent: 05 February 2011 13:39
To: Syndication Review
Subject: listener exoerience

dear sir/madam 
  
i have only today stumbled upon the significance of the work the trust is currently engaged in so please allow for my 
probable naivety of some of the bigger issues involved, given the timeframe for submission. 
i wish to make the trust aware of the value i place in BBC RADIO 7 both for it's content and more particularly for it's 
style. i emigrated to australia 20 years ago as a 27 year old and have therefore experienced almost all the evolution to 
date in the subsequent conquering of the tyranny of distance. there is no provision to become a licence payer and 
therefore i have always been limited not by technology but availability of content. on demand radio is the most 
versatile of mediums. as a fire tower operator spoken word entertainment is the perfect complement to my job. i have 
to say that since the advent of the restrictive i-player i have been forced to use the beebotron and i miss the web style 
of the old BBC7 listen again pages. the real player links used to offer a more controlled experience, especially when i 
used to be on an a very lossy connection that suffered latency issues. 
in my leisure time i would really like to watch british tv. i refuse to patronise mr murdoch who controls access to 
BBCGold in australia content via satelite tv. i have to admit i did try a VPN service for a while but the bugginess of the 
tunnelling process as well as the high failure rate put me off. that and the ruddy i-player ! i would be much happier to 
pay the bbc direct via a subscription and know the money is well spent. a BBC7 style tv channel with content that is 
exclusively BBC owned and controlled would avoid many of the complications with rights management. 
  
yours sincerely 
simon hawkins 
7 ramsay st 
anglesea 
vic 3230 
australia 
shawkins@exemail.com.au 
  
please note i expressly permit my submission to be reproduced publically in part or whole . 
  
  



 
  

  

 1 

Response to the BBC Trust consultation on its provisional conclusions on on-demand 

syndication 

 

 

Executive Summary 

1. Sky supports the wide distribution of BBC public service content, including BBC on-demand 

content, which licence fee payers are entitled to receive using a wide range of technologies 

and devices to accommodate their preferred choice of television platform.   The fundamental 

principle of broad distribution of publicly funded content ought to lie at the heart of the 

Trust’s evaluation of on-demand syndication.  

2. Yet, the BBC Trust’s Provisional Conclusions adopt an unnecessarily restrictive approach to the 

syndication of long form, on-demand TV content, proposing to limit the distribution of such 

content solely to “BBC aggregation products”, namely the iPlayer, which will only be made 

available in three ‘standard’ technologies.   

3. Bespoke versions of the iPlayer will only be permitted in exceptional circumstances, and at the 

expense of the relevant platform operator.  The Provisional Conclusions suggest that Sky is 

not an ‘exceptional case’, despite the fact that its installed base of over 3.5 million broadband 

enabled set-top boxes are unable to support any of the BBC’s ‘standard’ iPlayer versions. 

4. The knowing exclusion of millions of existing licence fee payers is one of a number of perverse 

outcomes resulting from the Provisional Conclusions.  It demonstrates that the Trust has not 

acted in the public interest in arriving at its draft syndication policy.  In addition, the Trust’s 

proposals appear incompatible with the BBC’s own YouView project, are inconsistent with the 

approach taken for on-demand public service content other than full length TV programmes, 

allow existing ‘disaggregated products’ to co-exist indefinitely, and cost more than alternative 

solutions.  

5. These outcomes are a result of a number of failings in the Trust’s analysis of the BBC’s 

proposals and the evidence it has gathered in support of its policy decision to adopt them.  

These include the Trust’s conclusion that Sky’s connectable set top boxes are capable of 

taking a standard BBC iPlayer version if Sky undertakes unspecified modifications to its box 

software.  It should be noted that the Trust has at no point asked to discuss with Sky whether 

such modifications are technically possible or practicable.  Such disregard for basic intelligence 

gathering has resulted in the interests of millions of licence fee payers being compromised. 

That the Trust could design a policy that explicitly excludes such a large proportion of licence 

fee payers is fundamentally wrong. 

6. It is clear that the Trust has failed to scrutinise effectively the Executive’s proposals.  In doing 

so, the Trust has erred in concluding that their own assessment of public value outweighs the 

negative market impacts resulting directly from the Draft Policy, and that any attempt to 

minimise such negative impacts would prevent the BBC from fulfilling its Public Purposes. 

7. Had the Trust undertaken a more robust Public Value Assessment, these errors might have 

been avoided, and the Trust would not have risked infringing its legal obligations under the 

Charter and Framework Agreement.  

8. The Provisional Conclusions and Draft Policy should not be adopted without substantial 

changes.  In particular, the Trust should reconsider how the BBC could deliver on its obligation 

to make its services widely available, maximise public value and minimise negative market 

impacts by embracing a ‘hybrid’ syndication policy.  This requires the BBC to support both 

aggregated and disaggregated on-demand products.   The Trust has accepted that such an 

approach maximises public value in relation to content other than full length TV programmes, 
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but has failed to establish why such an approach should not be adopted for all BBC public 

service content.  

9. As acknowledged by the Trust, the current BBC strategy could lead to millions of licence fee 

payers being denied access to the BBC’s on-demand content on their chosen television 

platform, resulting in the “significant negative impact on reach” identified by the Trust.  This 

cannot be in the public interest.  A hybrid approach would have considerable benefits over 

Trust’s proposed approach, in extending reach, reducing cost and minimising market 

distortions, in particular, by: 

a) providing better value for money by reducing the BBC’s costs of distributing its 

content;  

b) reducing the need for multiple standard versions of the BBC iPlayer product as third 

parties would have the choice of adopting the BBC standard version or of taking a 

disaggregated product; 

c) allowing existing TV platforms and devices unable to take standardised versions of 

iPlayer to make BBC on-demand content available, thereby delivering a significant 

increase in reach as compared to the Trust’s proposals; and  

d) allowing licence fee payers to access content in the manner that they choose. 

 

1. Introduction 

1.1 Sky supports the wide distribution of BBC public service content, including BBC on-

demand content.  As the BBC’s output is funded by licence fee payers, those viewers and 

listeners have the right to receive the BBC content they have paid for.    

1.2 The question posed by the present consultation is whether the BBC can and should 

restrict access to that content to BBC owned and controlled services, or whether its duty 

to make its content widely available means that it is obliged to facilitate access to BBC 

content over a range of services, platforms and technologies. 

1.3 The BBC Trust’s Provisional Conclusions adopt a restrictive approach, proposing to limit 

the distribution of BBC on-demand content solely to “BBC aggregation products (currently 

iPlayer)”.  Furthermore, the Trust has provisionally endorsed the BBC’s proposals to limit 

the technical versions of the BBC iPlayer to three ‘standard’ technologies which are to be 

made available on a non-discriminatory basis.  Bespoke versions of the iPlayer will only be 

permitted in ‘exceptional cases’, and at the expense of the relevant stakeholder. 

1.4 In this response Sky has interpreted the Provisional Conclusions and “Draft statement of 

policy on on-demand syndication” (‘the Draft Policy’) as meaning that, based on the 
information available to it, the Trust does not consider that Sky would be an “exceptional 

case” within the meaning of paragraph 17 of the Draft Policy, justifying a bespoke 

aggregation product.  If this is not the case, then Sky asks that the Trust make this clear in 

any final decision.  In such circumstances, Sky would expect the Trust to impose a 

condition on the BBC similar to that in paragraph 21 of the Draft Policy requiring the BBC to 

work with Sky to deliver a bespoke aggregation product within an appropriate timeframe. 

1.5 As explained more fully below, the Trust has not provided an adequate justification for 
limiting distribution of public service content to “a BBC built, controlled and maintained 

product”, and furthermore, if made final, the proposals (as manifested in the Draft Policy) 

would result in poor outcomes for licence fee payers, and for the wider market, and 

accordingly cannot be considered to be in the public interest. 

1.6 Accordingly, Sky’s response sets out the extent to which: 

a) implementation of the Provisional Conclusions is likely to result in a series of perverse 

outcomes; 
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b) the Trust’s analysis and assessment are flawed; 

c) the Trust has failed to consider and follow the appropriate procedure; 

d) the Draft Policy is deeply flawed; and 

e) implementation of the Provisional Conclusions would breach the Trust’s duties under 

the Charter and Framework Agreement. 

 

2. Implementation of the Provisional Conclusions is likely to result in a series of 

perverse outcomes  

2.1 If the Trust affirms the Provisional Conclusions and allows the BBC to pursue the strategy 

described in the consultation document, it is likely to result in a number of perverse 

outcomes for licence fee payers and the wider market: 

a) As acknowledged by the Trust, the strategy could lead to millions of licence fee payers 

being denied access to BBC public service content on an on-demand basis on their 

chosen television platform:   

“The Trust considers that the decision as to whether to include (or continue to 
include) a BBC aggregation product on either Sky or Virgin’s platforms is a commercial 
decision for the platforms to make. The Trust is keen to maximise availability of BBC 
aggregation products, but recognises that either or both platforms may choose not to 

offer it to their subscribers. This would have a significant negative impact on reach.”
1
 

There is currently no BBC on-demand content on either of Sky’s set top box-based on-

demand services (Anytime and Anytime+).  It appears from the consultation document 

that the Trust consider that the only way that BBC on-demand content would be 
made available on Sky’s platform would be for Sky to conduct the necessary “amount 

of modification” to its connectable set top boxes in order to be able to distribute a 

browser-based BBC iPlayer version.  Noting that the Trust has at no time enquired of 

Sky whether such modifications are technically possible or practicable, the Trust 

clearly does not consider that provision of BBC public service content to millions of 

licence fee payers on Sky’s platform is something that should disturb its proposed 

approach.  That the Trust could design a policy that explicitly excludes such a large 

proportion of licence fee payers raises serious questions about its evaluation and 

judgment. 

Sky notes that the Trust’s approach to syndication of on-demand content to Sky in 

this consultation is of disproportionately greater significance than the Trust’s 

approach to Virgin Media.  Virgin Media has a smaller installed base of connectable set 

top boxes, has had access to BBC on-demand content since 2005 (as ntl:Telewest), 

and is soon to launch a new range of TiVo-based set top boxes designed to access 

internet-based on-demand services over Virgin Media’s cable network using one of the 

technologies proposed by the BBC.  It is therefore reasonable to state that Virgin 

Media is in a materially different position to Sky, and that licence fee payers wishing to 

access BBC public service content on Sky’s platform merit particular consideration by 

the Trust. 

b) One of the proposed ‘standards’ to be adopted by the BBC is proprietary software 

from Adobe that is only currently in use in Wii consoles, but will be used in the BBC-

backed YouView platform and in Virgin Media’s soon-to-launch TiVo set top box.  As 
the Trust’s expert report puts it “[a]t present the installed base of Flash in this latter 

sense [i.e. the Stagecraft version] is as restricted as the browser plug-in is ubiquitous.”
2
  

                                                           
1 
 Page 20 of the Provisional Conclusions. 

2 
 Page 7 of the Screen Digest report “The potential technical adoption of the ‘big screen’ iPlayer: An assessment 

of the reach of three proposed versions for the BBC Trust”. 

http://www.bbc.co.uk/bbctrust/assets/files/pdf/our_work/on_demand/2011/screen_digest.pdf
http://www.bbc.co.uk/bbctrust/assets/files/pdf/our_work/on_demand/2011/screen_digest.pdf
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The Trust’s failure to adopt a policy that addresses the delivery of BBC public service 

content to the existing base of connectable installed set top boxes is bizarre.  

Nowhere in the Trust’s consultation document does the Trust take into account the 

likely cost to licence fee payers of upgrading to next-generation hardware, nor does 

the Trust appear to have considered the expected lifetime of existing hardware in 

relying on Screen Digest’s conclusion that by 2014, 99% of connectable devices in UK 

homes will be ‘technically capable’ of receiving the iPlayer.  As noted below, such 

‘evidence’ is highly suspect in a sector where the average set top box lifetime far 

exceeds the four year period considered by the Trust’s ‘expert’. 

c) The proposals appear to rule out the inclusion of BBC public service on-demand 

content being made available via the BBC-backed YouView ‘backward scrolling EPG’.  

Access from a platform or service EPG does not fall within the proposed definition of a 

‘BBC aggregation product’ which dictates that it must be controlled by the BBC; nor is 

such access considered in the consultation document (appearance in search results – 
“searching for BBC content in central ‘non-BBC’ menus should be allowed”

3
 – is clearly 

different from incorporating separate listings for content outside of the ‘BBC 

aggregated product’).  If this is not the Trust or Executive’s intention, then this should 

be made clear to avoid discrimination and uncertainty, but it does not fit easily with 

the ‘exclusivity’ required by the Trust to deliver public value, as content will be listed in 

a manner that is determined by the service/platform provider, and not by the BBC. 

d) There would be an inherent contradiction as the Draft Policy provides that some BBC 

public service content be made available exclusively on an aggregated basis (i.e. full-

length TV programmes) and other BBC public service made available on a 

disaggregated basis (i.e. all other content).   

e) Notwithstanding the Trust’s insistence on the uniform adoption of a BBC aggregated 

product, the Trust has sanctioned the continued provision of disaggregated BBC on-

demand services on the BT Vision, TalkTalk and Virgin Media platforms.  This outcome 

is contrary to the Trust’s proposed policy and therefore perpetuates the harms that 

the Trust says justify iPlayer exclusivity.  Furthermore, it exacerbates the ongoing 

negative competitive impact of the BBC’s activities on the wider market caused by the 

continued absence BBC on-demand content from Sky’s television platform as 

compared to competing platforms.  It is regrettable that the negative impact of this 

strategy is felt by the millions of licence fee payers not able to access content they 

have paid for on the platform of their choice.  The Trust’s proposal to limit support for 

the BT and TalkTalk disaggregated services to a period of two years does not mitigate 

the distortion of competition.  Furthermore, without explanation, the Trust appears to 

have placed no restriction on the ongoing supply of BBC on-demand content to Virgin 

Media’s bespoke ‘iPlayer’ service, thereby compounding the distortive effects of the 

Trust’s policy. 

f) At a time when the BBC is taking steps to reduce its costs by 20% and recently 

announced cuts in BBC Online’s budget of £34m,
4
 it is strange that the Trust has 

proposed the more costly option for syndication of BBC on-demand content.  Similarly, 

by focusing on ‘over the top’ delivery of public service content, the Trust has selected 

one of the most costly distribution technologies for licence fee payers who will need to 

upgrade to more expensive broadband packages in order to be able to access BBC 

public service content or will be subject to additional charges by ISPs for exceeding 

usage caps.  The Trust has failed to consider the public value in delivering on-demand 

content via other technologies (e.g. push-VOD services) to take advantage of more 

cost effective delivery mechanisms, or of requiring platforms  to take responsibility for 

delivery (including costs).   

                                                           
3 

 Page 22 of the Provisional Conclusions. 
4 

 See, for example, the BBC News article “BBC to cut online budget by 25%” dated 24 January 2011.  

http://www.bbc.co.uk/news/entertainment-arts-12265173
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2.2 These outcomes could be avoided if the Trust took a more proportionate approach to the 

distribution of the BBC’s public service content and gave due consideration to the 

interests of licence fee payers and the wider market. 

 

3. The Trust’s analysis and assessment are flawed 

3.1 The Trust has assessed the evidence and issues regarding syndication of BBC on-demand 

content incorrectly, ascribing public value exclusively to the proposed policy, and giving 

insufficient consideration to its adverse effects.  In particular: 

a) the Trust’s assessment appears based on a misguided analogy with linear 

broadcasting; 

b) the Trust’s evidence does not support its conclusions; 

c) the Trust has failed to give due consideration to all relevant options; and 

d) the Trust has not adequately explained its rationale for differentiating between full 

length TV programmes and other content. 

3.2 For the reasons set out below, the Trust’s conclusions in respect of both the decision to 

require exclusive syndication via BBC aggregated products and to limit such syndication to 

three ‘standard’ versions are invalid. 

BBC iPlayer exclusivity is not analogous to linear broadcasting 

3.3 The Trust appears to base its assessment of the Executive’s proposals on its view that 

exclusive distribution via BBC aggregated products is analogous to the BBC broadcasting 
its linear channels.  The Trust states that “the ability to schedule and signpost BBC content 
(achieved through the operation of the BBC TV channels) is essential to fulfil the BBC’s Public 

Purposes”;
5
 that disaggregation undermines its role as a broadcaster of content;

6
 and that 

therefore exclusive BBC iPlayer distribution is the only way to deliver the same benefits in 

respect of on-demand content, for example through the use of “recommended” and “new” 

filters, and in order to maintain the BBC’s role of promoting a broad range of BBC PSB 

content.   

3.4 This analogy is flawed as it ignores the role played by third party distributors and platform 

operators in making the BBC public service channels available to licence fee payers 

(whether via cable, satellite or over IPTV networks), and the fundamental distinction 

between supplying an indivisible linear channel and a range of separable on-demand 

programmes.  Furthermore, certain of the benefits that the Trust ascribes to the 
“packaging of content into linear channels”, and which are consequently deemed important 

in justifying the Draft Policy, are tenuous or not applicable at all.  For example, it is not at all 
clear how linear channels guarantee “that BBC PSB output is free-at-point of use (or in basic 

tier) without ads” or establish “consistency of user experience”.
7
   The first has nothing to do 

with the inherent nature of a linear channel.  Rather it is achieved through contractual 

arrangements and the enforcement of copyright by the BBC.  If ‘consistency of user 

experience’ refers to the viewing experience (e.g. programme schedule, branding and 

idents), this is simply a function of a linear service.
8
  Otherwise, how the channel is 

accessed, and the quality of the user experience is as much dependent on the television 

platform used to access the channel or the device manufacturer, as the BBC.   This 

argument should therefore be disregarded.   As noted later in this response, the use of 

pre- and post-roll cross-promotions around on-demand programmes would provide a 

more effective tool to promote the range of BBC PSB content, and would be a more 

appropriate equivalent to ‘hammocking’ around more popular content in linear services. 

                                                           
5 

 Page 13 of the Provisional Conclusions. 
6 

 Page 24, ibid. 
7  Page 13, ibid. 
8 

 Noting that the increasing ubiquity of PVRs challenges the indivisibility of the linear channel. 
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The Trust’s evidence does not support its conclusions  

3.5 The Trust’s evidence that a majority of individuals questioned (53%) “were in favour of a 

BBC aggregation strategy”
9
 is unreliable as the question respondents answered asked 

whether “BBC programmes should always be made available in the context of a BBC package 

(such as a BBC TV channel (BBC1 for example) or via the BBC iPlayer on a PC, TV or mobile 

phone” (emphasis added).
10

  The inclusion of linear services in this question is misleading 

and effectively posits whether respondents wish to see the BBC reduced to a public 

service production company wholesaling content to third parties.  Given the narrow 

majority responding positively to this question, one might reasonably expect a much larger 

proportion to respond in favour of a disaggregated approach solely in relation to on-

demand content. 

3.6 In addition, when assessing the impact of the proposals, the Trust places significant 

weight on the Trust’s conclusion, drawn from its external consultant’s report, that it is 

Sky’s ‘commercial decision’ to operate a platform that is not able to adopt one of the BBC’s 
‘standard versions’, and that accordingly, the resulting “significant negative impact on 

reach”
11

 does not result from the Trust’s decision.     

3.7 This approach appears to enable the Trust to dismiss this negative impact in its 

assessment of the proposals, notwithstanding Sky’s significance in terms of its installed 

base of connectable devices capable of providing access to BBC public service content, 

and the availability of disaggregated and aggregated BBC content on competing pay and 

free TV platforms (Virgin Media, BT Vision and TalkTalk, in addition to the myriad iPlayer 

versions on individual connected devices). 

3.8 The Trust’s conclusion that “this negative market impact is outweighed by the public value 

identified in aggregating” relates solely to the adverse effect identified in relation to the 

“development of small existing platforms and/or new platforms or innovative delivery methods 

within platforms”
12

 and not to the greater negative impact on reach due to the absence of 

BBC on-demand content on Sky’s platform.   It therefore appears that the Trust has not 

taken due account of this negative impact in its assessment (including in the Trust’s 

purported application of the Competitive Impact Principle). 

3.9 In any event, the Trust’s evidence does not support its conclusion that it is a ‘commercial 

decision’ whether Sky takes a standard version of iPlayer, and that accordingly, these 

devices are capable of using one of the proposed ‘standard versions’ of the iPlayer.   On the 
contrary, the Trust’s “external technical consultancy” report states that “Sky’s connectable 

STBs don’t currently support a browser” and would require “a certain amount of modification” 

in order to do so, and that implementing such a solution “would be more difficult for Sky 

than it would be for Apple or Microsoft”.
13

  Accordingly, the Trust’s consultant has confirmed 

that Sky’s set top boxes do not support a browser.  The fact that the Trust’s consultant 

has assessed that these devices could be adapted to take a browser does not detract 

from the starting point that they are not capable of doing so now. 

3.10 The report amounts is mere speculation, both as to the technical capabilities of Sky’s set 

top boxes, and as to Sky’s possible motivations to make the modifications required to 
support the BBC’s public services via a browser (listed as “adding niche channels”, 

“broadcaster catch-up services” and “advanced interactive services”).
14

  Accordingly, the 

report cannot be relied upon by the Trust as evidence that Sky’s set top boxes are capable 

of providing such access.   

                                                           
9 

 Page 10 of the Provisional Conclusions. 
10

  Page 8 of the Public Knowledge report “Review of BBC On-demand Syndication Policy and Executive Guidelines: 

Analysis of Public Consultation, Main Report” – 31 August 2010 
11 

 Page 20 of the Provisional Conclusions. 
12 

 Page 21, ibid. 
13 

 Page 3 of the Screen Digest report (see footnote 2 above). 
14  Page 14, ibid. 
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3.11 For these reasons it is not reasonable for the Trust to hold the belief that, “both now and in 
2014 there will be very few devices / platforms in the market which [cannot use one of the 

“standard” versions]”.
15

  This is neither the case now (due at least to the position vis-a-vis 

Sky’s ‘unmodified’ set top boxes), nor will it be the case in future, based on any reasonably 

established counterfactual. 

3.12 Even if it were possible for Sky to modify the different versions of its connectable set top 

boxes in such a way as to enable browser access, Sky would expect both the navigation 

and viewing experience to be extremely poor, particularly when compared to the viewing 

experience in Sky’s Anytime+ service (which would represent the benchmark for licence fee 

payers wishing to access BBC services via the Sky platform).  Neither the expert’s report, 

nor the Provisional Conclusions, includes an assessment of the technical limitations of the 

BBC’s proposed standards when applied to existing technologies.  The Trust has made no 

attempt to assess the viewer experience that would result from its policy. 

3.13 Unlike Virgin Media, BT or TalkTalk, Sky has made no announcement that it intends to 

modify its set top boxes in the manner proposed.  Therefore the status quo (i.e. where 

Sky’s connectable set top boxes are not capable of using the BBC standard versions) is the 

only appropriate counterfactual for the Trust’s assessment of public value and market 

impact, rather than the approach taken which relies on existing providers having 

successfully adapted their proprietary devices to fit the BBC’s chosen technologies and 

syndication policy.  

3.14 Sky has spent over 20 years developing its customer offering, investing in content and 

innovation to create products and services that its customers value and enjoy.  Those 

products include the current Sky+HD set top box and associated technical services and 

infrastructure that deliver the highest quality viewing experience to customers.  Sky has 

over 3.5 million subscribers to its HD services, and many more Sky+HD set top boxes 

installed as standard, not to mention the millions of Sky+ customers who continue to 

enjoy PVR functionality and the ‘Sky Anytime’ push-VOD service.  It would be highly 

inappropriate for the Trust, which is subject to a duty to act in the public interest, in 

particular to represent the interests of licence fee payers, and to have regard to the 

competitive impact of the BBC’s activities on the wider market, to base its final decision on 

a speculative requirement that Sky change the way it operates (and put its business at 

risk by making fundamental changes to its platform software) in order to be able to 

provide BBC public service content to licence fee payers that have chosen Sky as their 

preferred television platform. 

The Trust has failed to give due consideration to all relevant options  

3.15 The Trust has made a binary assessment of aggregation versus disaggregation before 
concluding that “[i]f the BBC’s full-length PSB TV content were made available fully 
disaggregated outside a BBC context and throughout the internet, its ability to fulfil the Public 
Purposes would in the Trust’s view be heavily diminished.”16 

3.16 The Trust briefly considers the possibility of a hybrid approach, with aggregated and 

disaggregated products, as part of its application of the Competitive Impact Principle (CIP) 

in relation to the ‘viewer experience’.  This is not, however, a fully worked assessment as the 

Trust merely repeats its conclusions as to the public value of a full aggregation approach, 
before summing up that “The Trust considers that, on balance, a disaggregation approach – 
whether alone or in parallel with the continued development of aggregation products – would 

jeopardise the fulfilment of the Public Purposes to too great an extent.”
17

  

3.17 As the representative of the licence fee payers’ interests, the Trust is under a duty to act in 

the public interest.   Such a duty requires the Trust to give appropriate consideration to 

the adoption of a hybrid approach to syndication, and further, to adopt such an approach 

                                                           
15 

 Page 37 of the Provisional Conclusions. 
16 

 Page 24, ibid. 
17 

 Page 25, ibid. 
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to make the BBC’s public service content widely available. By making available content in a 

disaggregated format, in addition to any BBC aggregated products, the BBC would fulfil its 

Public Purposes to a greater degree than in the current proposals, whilst at the same time 

endeavouring to minimise its negative competitive impacts.    

3.18 The Trust’s dismissal of a hybrid approach is not justified as such an approach could 

deliver some of the key benefits of an aggregation-only policy, but would also lead to 

greater reach and fewer negative impacts: 

a)  the BBC would “maintain the prominence of its output, such as through a recognised 

user interface with ease of use and accessibility features”
18

 in respect of its own 

aggregated products and could be facilitated on other platforms through innovation, 

e.g. integration with linear EPGs.  However, whilst it would not be proportionate for the 

BBC to require prominence in all outlets, it cannot be said to be fatal to the fulfilment 

of the BBC’s Public Purposes for BBC content to appear in other formats on other 

platforms; 

b) contrary to the Trust’s assertion, the reach of the ‘full range of BBC PSB output’ can 

only be ‘maximised’ through syndication outside of BBC aggregated products, as 

exclusive distribution necessarily restricts access and limits availability.  A policy of 

mixed distribution of aggregated and disaggregated products would maximise reach 

of the full range of BBC content (particularly if the BBC were to create a range of 

editorial packages); 

c) ‘Public service context’ will be delivered through BBC aggregated products, however, 

such context is also available in third party services through the use of embedded pre- 

and post-roll cross-promotions around on-demand programmes for other BBC public 

service content.  As this content would form part of the overall content asset it would 

be controlled by the BBC (platform operators could not act as gatekeepers) and 

facilitate the ‘discovery’ of the wider range of PSB content; 

d) The BBC would retain ‘a direct relationship with the audience’ to the same extent as it 

currently enjoys in relation to the BBC’s linear services.  It cannot therefore be 

reasoned that the absence of such a ‘direct relationship’ would be fatal to the 

fulfilment of the BBC’s Public Purposes.  Furthermore, a hybrid approach would give the 

BBC the data it says it requires in order to improve its services (through iPlayer 

services and contractual arrangements with third parties) without preventing licence 

fee payers from accessing the content they have paid for; 

e) As acknowledged by the Trust,
19

 the threat of disaggregated services to the BBC’s 

rights arrangements is not credible and can be managed through normal contractual 

arrangements and DRM; and 

f) the Trust’s desire to ‘retain as much flexibility as possible’ in relation to future sectoral 

developments, and its concern that a disaggregated approach would make it difficult 

to return to an aggregation strategy in future, is inconsistent with the Trust’s 

approach to this consultation. The introduction includes the statement that existing 
arrangements with third parties “should not restrict the options available to the Trust 

and BBC in developing the new on-demand syndication strategy”.
20

  It is not clear why the 

Trust would consider itself unable to adopt such an approach in the future.   

  

                                                           
18 

 Page 25, ibid. 
19 

 Page 18, ibid. 
20 
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The Trust has not adequately explained its rationale for differentiating between full 
length TV programmes and other content 

3.19 The Trust’s provisional conclusions propose an exclusively aggregated product policy for 

‘full length TV programmes’ and maintenance of a disaggregated approach for all other 

content. 

3.20 In practice, other BBC on-demand content is ‘syndicated’ on a hybrid basis due to the 

availability of other content via the BBC iPlayer in addition to availability directly via 

dedicated BBC channel and programme websites, and third party platforms and services, 

including iTunes (for use with Apple devices, including Apple TV), Zune (Microsoft 

compatible devices, including Xbox and PCs) and ZENcast (Creative ZEN compatible 

devices). 

3.21 The Trust’s justification for adopting the opposite approach in relation to other content is 
that this reflects “the different usage pattern of radio” which is “commonly used in a mobile 

environment, such as on an MP3 player”.  As a result, according to the Trust, “the 

maximisation of public value leads to a less restrictive approach than full length TV content”. 

Furthermore, the Trust states that “[t]he reach lost through restricting radio to aggregation 

products would be likely to be much greater than any public value gained.”
21

  No further 

evidence or analysis is adduced in support of these statements. 

3.22 Sky contends that this explanation is an inadequate statement of reasoning in the 

context of the proposals to take the opposite course of action in relation to full length TV 
programmes.  Having claimed that a particular approach “would jeopardise the fulfilment of 

the Public Purposes to too great an extent”,
22

 it is incumbent on the Trust to provide a fully 

reasoned explanation as to why the diametrically opposed approach ‘maximises public 

value’ in relation to other public service content.   

3.23 In addition, the Trust’s position is not supported by market developments.  The 

widespread adoption of internet enabled devices, in particular smartphones and tablets, 

has resulted in the convergence of digital media.  Viewing of ‘full length TV programmes’, 

whether via downloads or over WiFi connections, now takes place on the same devices 

that might once have only played audio content.   Accordingly, the claimed justification is 

not founded in fact. 

3.24 What is surprising is that the Trust and BBC are well aware of these developments, and did 

not take them into account as part of this assessment.  The Trust approved BBC mobile 

apps in July 2010, and the BBC has recently launch BBC iPlayer apps for the iPad and 

Android devices (over a year after the BBC had intended).
23

   The non-existence of the 

Trust’s justification is further highlighted by a recent online newspaper article with the 
heading “The iPlayer's future is mobile, says BBC”.

24
 

3.25 The public value that has been maximised as a result of the long-standing disaggregated 

approach to the syndication of ‘other content’ would be replicated by a similar approach 

to ‘full length TV content’, albeit with additional public value benefits, e.g. in terms of value 

for money, etc, described above and in Sky’s response to the first syndication consultation. 

3.26 The Trust’s failure to address the inherent inconsistency in approaches to syndication is a 

material failing of the Provisional Conclusions, in addition to the Trust’s failure to analyse 

the available evidence appropriately in order to reach a set of robust and workable 

conclusions reflecting the interests of licence fee payers. 
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 Page 42, ibid. 
22 

 Page 25, ibid. 
23 

 See, for example, http://www.bbc.co.uk/blogs/bbcinternet/2011/02/bbc iplayer apps coming soon t.html and 

the BBC Trust final decision on BBC mobile apps – July 2010. 
24 

 http://www.guardian.co.uk/media/2011/feb/14/iplayer-ipad-android-mobile-bbc 

http://www.bbc.co.uk/blogs/bbcinternet/2011/02/bbc_iplayer_apps_coming_soon_t.html
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4. The Trust has failed to consider and follow the appropriate procedure 

4.1 In its Provisional Conclusions the Trust rejects an argument that it should have conducted 

a full Public Value Test in to the proposals on the grounds that the Trust has a wide 

discretion as to the process to follow in relation to ‘non-service activities’ which, it claims, 

include adopting a policy on the syndication of PSB on-demand content.
25

 

4.2 Even if it were accepted that the changes proposed to the syndication policy qualify as a 

‘non-service activity’, the Trust cannot dismiss its responsibilities under Clause 22 of the 
Framework Agreement.  The Trust must “ensure that the principles which underlie the 
treatment of services are, where relevant, applied to non-service activities in a way which the 

Trust considers appropriate to the circumstances”, noting in particular the statement that 

“the Trust should not assume that a full Public Value Test will not sometimes be appropriate 

even for non-service activities”. 

4.3 The original Trust approval for the BBC on-demand content was a result of a full Public 

Value Test, including a market impact assessment by Ofcom.  That decision approved 

disaggregated syndication to Virgin Media and TalkTalk, in addition to the online BBC 

aggregation product.  Syndication of BBC on-demand content to other third parties arose 

as a result of concerns raised in Ofcom’s Market Impact Assessment (‘MIA’).  The current 

proposals represent such a significant departure from what was originally contemplated 

by its approval that the Trust should have conducted a further PVT to assess their impact 

in as robust and meaningfully way as possible. 

4.4 This view is supported by Ofcom’s market impact assessment at the time, in which it 

stated that when reviewing future applications to make catch-up content available to 
other service providers “[i]f there are doubts about the possible impact on competition, there 

would a strong case for a further PVT.”
26

 

4.5 Furthermore, the Trust does not appear to have considered whether the proposals would 

require amendment of the key characteristics of the BBC iPlayer, described in the BBC 

Online service licence, which would create a presumption in favour of a PVT under the 

Trust’s PVT guidelines.
27

 

4.6 Also, an appropriately robust review procedure would have included an assessment of the 

operation and effectiveness of the current syndication policy and guidelines, and their 

impact on the wider market.  Under a PVT, the Trust would have required Ofcom to 

conduct a market impact assessment.  This process would have examined the extent to 

which the BBC complied with its existing syndication policy, including the impact of the 

BBC exclusively promoting access to its web-based iPlayer product (using the 

www.bbc.co.uk/iplayer URL), and not referencing the availability of the various iPlayer 

incarnations on other platforms such as Virgin Media’s cable network, Sony’s PS3 and the 

Nintendo Wii (which one would expect to meet the materiality threshold set out in the BBC 

Competitive Impact Code on cross and digital TV promotion), or the availability of relevant 

BBC content on a disaggregated basis from TalkTalk and BT Vision (which are less likely to 

have met that threshold).    Such distortions should be dealt with in the Trust’s policy, 

rather than being left to the guidelines. 

4.7 The absence of such an assessment has resulted in a flawed analysis of the public value of 

the proposals and their market impact, and consequently, a draft policy that is not fit for 

purpose. 
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 Page 4, ibid. 
26 

 Paragraph 5.56 of Ofcom’s Market Impact Assessment “BBC new on-demand proposals” dated 23 January 

2006. 
27

  The BBC Online service licence states that “The description of iPlayer in the annex is designated as part of the 

key characteristics of BBC Online.” Paragrpah 2.6 of the PVT Guidance states that “the Trust should presume 

that any change which requires ... any amendment of the key characteristics described in a service licence 

ought to be subject to a PVT”. 

http://www.bbc.co.uk/iplayer
http://stakeholders.ofcom.org.uk/binaries/research/tv-research/bbc-mias/bbc-new-ondemand.pdf
http://www.bbc.co.uk/bbctrust/assets/files/pdf/regulatory_framework/service_licences/online/2011/bbc_online_feb11.pdf
http://www.bbc.co.uk/bbctrust/assets/files/pdf/regulatory_framework/pvt/pvt_guidance.pdf
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5. The Draft Syndication Policy is deeply flawed 

5.1 As a result of the flaws in the Trust’s assessment, the Draft Policy is not fit for purpose.  

The Trust states that its principal aims in developing the Draft Policy are “to secure the best 
interests of licence fee payers by maximising public value through the syndication of content; 

to ensure clarity and transparency; and to minimise adverse market impact.”
28

  The Trust’s 

Draft Policy fails to achieve these objectives. 

5.2 The Draft Policy does not secure the best interests of licence fee payers as public value is 

manifestly not maximised by a strategy that restricts access to public service content, and 

does so in a way that costs the BBC more than alternative approaches, thereby reducing 

funds available for content creation at a time of cost cutting elsewhere in the BBC.   

5.3 For the reasons given above, the Draft Policy does not ‘minimise adverse market impact’.  

Furthermore, there is a lack of clarity in the Draft Policy as it is proposed that detailed 

information as to how the policy will be implemented will be determined by the Executive’s 

guidelines which have not been published, and which are unlikely to be consulted on.   

5.4 In order to provide an appropriate degree of certainty for stakeholders, the Trust should 

redraft the policy to incorporate guidelines elaborating on the broad principles set out in 

the draft (suitably amended).  Whilst the Trust can and should do so in consultation with 

the Executive, it is essential that the Trust set down the detailed guidelines as to how its 

policy should be implemented, rather than leave it solely to be interpreted by the 

Executive.   

5.5 Sky also notes that the Trust proposes that the BBC is no longer required to provide 

access to its content on ‘fair’ or ‘reasonable’ terms.  No explanation has been provided for 

this change to the current policy, nor any assessment made as to its impact.  Such 

conditions are as important in minimising the ‘adverse market impact’ of the BBC’s 

syndication policy as any obligation to supply on a non-discriminatory basis, and should 

therefore be re-instated.  The removal of these terms from the current policy and 

guidelines would be of concern if intentional, given the BBC’s public service remit, and 

Trust’s overarching duties to the public interest.   

5.6 Annex 1 provides further detailed commentary on the text of the Draft Policy. 

  

6. The Trust’s duties under the Charter and Framework Agreement 

6.1 The Trust, and the BBC, risk infringing the legal obligations contained in the BBC Charter 

and Framework Agreement should the Trust choose not to address appropriately the 

concerns raised in this response. 

6.2 Under Article 23 of the BBC Charter, the Trust is required to act in the public interest and, 

in particular, it must: 

a) “represent the interests of licence fee payers”; and  

b) “have regard to the competitive impact of the BBC’s activities on the wider market”.  

6.3 Clause 12 of the Framework Agreement states that the BBC must “do all that is reasonably 
practicable to ensure that viewers, listeners and other users (as the case may be) are able to 

access the UK Public Services that are intended for them, or elements of their content, in a 

range of convenient and cost effective ways which are available or might become 

available in the future.” (emphasis added). 

6.4 For the reasons set out above, the Trust’s proposals to restrict access to BBC on-demand 

content are not in the public interest.  The interests of licence fee payers are best served 

through providing access to the content intended for them.  The instruction in the 

                                                           
28 
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Framework Agreement that this be achieved through “a range of convenient and cost 

effective ways” has not been followed by the Trust.   

6.5 In respect of the requirement on the Trust to have regard to the competitive impact of the 
BBC’s activities on the wider market, the Provisional Conclusions state that “[t]he Trust 
accepts its proposed platform policy could potentially have an adverse impact on the wider 

market in certain areas”.
29

  The Trust has not, however, ‘had regard to’ such adverse impact 

in arriving at those conclusions.  In cannot be sufficient for the Trust merely to note such 

impacts without making any attempt to minimise them, as it is required to do by the CIP. 

6.6 If the Trust had done so, it would have given more detailed consideration to the hybrid 

approach which the BBC already operates in relation to ‘other on-demand content’.  

Furthermore, the Trust has failed to have regard to the competitive impact of: 

a) the potential distortive effect of its public service content not being available to 

licence fee payers using certain television platforms, including Sky’s population of over 

3.5 million connectable set top boxes.  On a plain reading of the Provisional 

Conclusions, licence fee payers accessing BBC services using Sky’s platform will be 

denied access to BBC on-demand content over the platform unless Sky modifies its 

platform technology and business model to accommodate the browser based BBC 

iPlayer product.  It is also relevant that, were a browser based approach technically 

possible, it would result in a poor viewer experience for licence fee payers, particularly 

when compared to the quality of other on-demand services available on the platform, 

which would increase the negative impact on users and Sky; and 

b) the impact of its proposed approach to legacy arrangements.  Certain operators will be 

allowed to continue to make available disaggregated BBC on-demand content until 31 

December 2012 (BT Vision and TalkTalk) whilst they are transitioned to ‘standard’ 

versions.  It appears that Virgin Media will be allowed to operate its bespoke, 

disaggregated on-demand service,
30

 branded ‘BBC iPlayer’, indefinitely, as it is not 
subject to the same restriction. The Trust merely “acknowledges this arrangement, but 
considers that this arrangement should not prohibit the BBC amending its policy over 

time.”
31

   The BBC’s continuing discrimination against Sky vis-à-vis competing platforms 

and retail services exacerbates the distortive effects identified above. 

6.7 Accordingly, not only do these failings undermine the Provisional Conclusions and Draft 

Policy, but if confirmed in the Trust’s final decision, would also represent a significant 

infringement of the Charter and Framework Agreement, exposing the Trust’s decision to 

the risk of challenge.   

 

7. Conclusion 

7.1 It is clear that the Trust has failed to scrutinise adequately the Executive’s proposals.  In 

doing so, the Trust has erred in concluding that the public value of the proposals 

outweighs the negative market impacts that would result directly from the Draft Policy. 

7.2 As a result, the Provisional Conclusions and Draft Policy are flawed and should not be 

adopted without substantial changes.  In particular, the Trust should reconsider how the 

BBC could deliver on its obligation to make its services widely available, maximising public 

value and minimising negative impacts on the wider market through an alternative policy 

that includes: 

                                                           
29

  Page 37 of the Provisional Conclusions. 
30

  Virgin Media customers have had access to a bespoke, disaggregated on-demand service, branded ‘BBC iPlayer’ 

since May 2008, although BBC on-demand content had been available under a ‘trial’ since at least 2005.  This 

service was the subject of the original Public Value Test (PVT) into BBC on-demand content and has been 

responsible for a significant proportion of total views of BBC on-demand content since launch. 
31

  Page 6 of the Provisional Conclusions. 
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a) retaining an online BBC iPlayer to provide the context and ‘public space’ that the Trust 

considers to be an important aspect of delivering the Public Purposes; 

b) facilitating disaggregated BBC on-demand products in cost effective manner, e.g. by 

making packages of individual assets and metadata available in a standardised format, 

such that platform operators would bear the costs of making the content available in 

future; 

c) permitting distribution of smaller ranges of BBC catch-up content (under the editorial 

control of the BBC) where appropriate (e.g. for platforms not technically or practically 

able to make the all BBC on-demand content available within the context of their 

existing service);  

d) prioritising third party distribution according to transparent and objective criteria; and 

e) combining the Trust Policy with interpretative guidance on implementation in order to 

provide clarity and transparency for stakeholders. 

7.3 This hybrid approach would have considerable benefits over Trust’s proposed approach, 

for example by: 

a) providing better value for money by reducing the BBC’s costs of distributing its 

content;  

b) reducing the need for multiple standard versions of the BBC iPlayer product as third 

parties would have the choice of adopting the BBC standard version or of taking a 

disaggregated product; 

c) allowing existing TV platforms and devices unable to take standardised versions of 

iPlayer to make BBC on-demand content available, thereby avoiding the ‘significant 

negative impact on reach’ identified by the Trust in relation to Sky (and Virgin Media); 

and 

d) allowing licence fee payers to access content in the manner that they have chosen . 

 

 

Sky                                   February 2011 

 



On-Demand syndication: provisional conclusions 
TAG response 
 
TAG welcomes the opportunity to respond to the BBC Trust document On-
Demand syndication: provisional conclusions. As a consortium of the full range of 
national and regional organisations in the UK working on behalf of deaf people, 
TAG promotes equality of access to electronic communications, including 
telecommunications and broadcasting, for deaf, deafened, hard-of-hearing, 
deafblind people and sign language users.  In this response the word “deaf” will 
be used to cover the complete range of hearing loss unless otherwise specified. 
 
More information about TAG may be found at http://www.deaftag.org.uk/  
 
TAG notes the bullet point on page 17 on ensuring accessibility and would stress 
its importance for deaf viewers.  Without subtitles on-demand content is totally 
inaccessible to deaf users, and without sign language it is inaccessible to those 
whose first language is BSL.  As the BBC has confirmed its commitment to 
provide 100% subtitling on linear broadcasting TAG would wish to see a similar 
commitment applied to on-demand content, and for sign language to be included 
wherever possible. 
 
This is especially the case where on-demand content has previously been 
broadcast linearly with subtitles present – it is extremely frustrating if those 
subtitles are not carried over to the on-demand content.  Where rights are sold 
TAG would wish to have access services automatically included in the deal and 
not made subject to a separate negotiation. 
 
TAG would also wish access services to be included in all platforms as far as is 
technically possible. 
 
TAG does understand the problems posed by on-demand content that is not full 
length, but we receive a number of complaints that subtitles are not available on 
video clips on the BBC News website, which renders them inaccessible to deaf 
people.  If possible such clips should include subtitles or the accompanying text 
should set out what is said in the clip. 
 
It is also essential that subtitles for on-demand content should appear on a black 
background in the same way as subtitles for linear broadcasts.  If subtitles are 
presented as transparent they are difficult for those who have visual problems to 
read. 
 
February 2011 
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VIRGIN MEDIA’S RESPONSE TO BBC TRUST’S ON-DEMAND SYNDICATION 
PROVISIONAL CONCLUSIONS 
 
1. INTRODUCTION AND EXECUTIVE SUMMARY  
 

This is Virgin Media Limited’s (“Virgin Media”) response to the BBC Trust’s (the 
“Trust”) consultation into its On-Demand Syndication Provisional Conclusions (the 
“Consultation”).  Virgin Media is a key stakeholder in this debate as it currently 
hosts a bespoke BBC VoD service for its TV subscriber base of nearly 4 million 
licence fee payers, which has generated over 510 million views of BBC content 
since its launch in 2008.   

 
Virgin Media has serious concerns regarding the overly restrictive approach the 
Trust appears to have taken in the provisional syndication policy (the “Draft 
Policy”) and the supporting consultation document, which represents a significant 
departure from the approach under the existing Syndication Policy. 
 
This approach will not achieve the Trust’s aims of ensuring wide reach of BBC VoD 
content or best value for licence fee payers.   In particular, under the Draft Policy, 
solutions such as Virgin Media’s bespoke BBC VoD service (through which BBC VoD 
assets are delivered to Virgin Media by the BBC in an asset-by-asset manner in 
order to allow Virgin Media to exploit the technological advantages of the cable 
platform) would not be permitted, and lesser-quality, over-the-top (“OTT”) 
internet delivery of a ‘standard’ iPlayer product would take their place.  This result 
appears perverse given that the Trust has already recognised the public value that 
bespoke BBC VoD services can deliver, with (for example) Virgin Media’s own 
cable-delivered BBC VoD Service having not only passed the Public Value Test, but 
having been acknowledged by the Trust as being a solution which “represents the 
best value to licence fee payer[s]”1.  In fact, Virgin Media has regularly generated 
around 20% of all iPlayer views.    
 
Further, Virgin Media disputes that the provision of metadata and linking 
arrangements should be governed under separate BBC guidelines as these are 
integral to the iPlayer viewing experience.   Linking is a form of syndication and, in 
relation to metadata (as the Trust acknowledges in the Consultation) the ability of 
licence fee payers to discover BBC content depends upon the quality of its 
supporting metadata and the way in which such metadata is presented to 
consumers.  That being the case, Virgin Media cannot understand why the Trust 
would approve of the BBC Executive producing separate metadata and linking 
guidelines without requiring that these guidelines are also dovetailed to the 
syndication policy. 

 
The premise of the Draft Policy is that:  

 
(i) there is greater public value in syndicating on-demand content via an 

aggregated product (currently the iPlayer) than on a disaggregated basis 
(and this public benefit outweighs any adverse market effects that such a 
policy could bring about); and 

  
(ii) the greatest public value is achieved by only making available standard (“off-

the-shelf”) versions of aggregated BBC on-demand products to stakeholders, 
except where a stakeholder is “unable” to host a standard version and the 
circumstances justify the development and making available of a bespoke 
application. 

 
Dealing with each premise in turn: 

 
Aggregation vs disaggregation 

 
Virgin Media disagrees with the Trust that a policy of strictly aggregated 
syndication, to the exclusion of all other forms of syndication, will always provide 

                                                 
1 See page 4, http://www.bbc.co.uk/bbctrust/assets/files/pdf/appeals/fair_trading/IPVision_decision.pdf 
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best value for money for the licence fee payer and will best enable the BBC to fulfil 
its Public Purposes.  In Virgin Media’s view, the Trust has defined ‘disaggregation’ 
and ‘aggregation’ in an unnecessarily narrow way.   Virgin Media queries whether 
the Trust has fully considered whether the shortcomings it recognises as being 
associated with a strict aggregation policy could be avoided by adopting a more 
flexible approach.   
 
‘Standard’ applications and the making available of bespoke solutions 

 
Virgin Media considers that the Trust’s proposed policy to build bespoke versions of 
iPlayer only where a stakeholder is “unable” to adopt an off-the-shelf aggregation 
product is:  

(i) unclear (in Virgin Media’s view, and even according to the Trust’s own 
research, a majority of devices and platforms will require some modification 
in order to support a supposedly ‘off-the-shelf’ product and could all 
therefore be deemed ‘unable’ to take the standard product);  

(ii) not in accordance with the Trust’s obligation to treat stakeholders in a fair, 
reasonable and non-discriminatory manner, nor in accordance with other 
existing Trust policies; and  

(iii) unrealistic, given that the public value that can be delivered through the 
supply of an OTT application depends on such an application being integrated 
with its host’s user interface and functionality.  Accordingly, all iPlayer 
implementations could be considered ‘bespoke’ with no possible one-size-fits 
all solution.    

The Trust’s proposed policy regarding bespoke versions of iPlayer marks a 
significant departure from the Trust’s position under the existing Syndication 
Policy, which requires a stakeholder to justify its requests for a bespoke version of 
iPlayer based purely on its potential public value (regardless of whether it is ‘able’ 
to support a ‘standard’ version).  The Trust has not justified why it wishes to 
change its approach regarding bespoke versions of iPlayer and has not established 
how its new and more restrictive approach will result in a better experience for 
licence fee payers or achieve wide reach of BBC content.  In contrast, there will be 
significant harm to licence fee payers if the Trust requires syndication 
arrangements to be determined on the basis of a stakeholder’s technological ability 
to adopt an ‘off-the-shelf’ product rather than on the potential public value a 
stakeholder could provide licence fee payers with via a bespoke iPlayer solution, 
even if it is ‘able’ to host a ‘standard’ solution.   

Actions requested by Virgin Media 
 

As set out in Section 4, significant consumer harm will arise as a result of the 
Trust’s Draft Policy.  However, this consumer detriment can be avoided if the Trust 
re-evaluates its proposals and adopts a more flexible approach that allows the BBC 
to consider a stakeholder’s particular circumstances and determine whether, taking 
such stakeholder’s individual characteristics and capabilities into account, non-
standard treatment for that stakeholder can be justified for public value reasons.   
Failure by the Trust to reappraise its approach will result in an outcome that is 
entirely contrary to what is expected from a publicly funded broadcaster, as it will 
require stakeholders such as Virgin Media to drive down the quality of content 
distribution rather than drive it up, and would require all distributors (regardless of 
their technical capabilities) to use the lowest common denominator delivery 
method.   
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