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1. Introduction 
 

1.1 Overview of proposals 

In February 2015, the BBC made the strategic decision to transform its in-house production arm 

into a wholly-owned commercial subsidiary. In May 2016, the Government published its White 

Paper ‘A BBC for the Future: A broadcaster of distinction’, which set out its recommendations for 

the next charter period. The White Paper granted in-principle support for BBC Studios to operate 

commercially subject to: 

 The proposals meeting the appropriate regulatory tests and requirements 

 The adoption of full competition for all BBC content spend and the removal of the existing 

in-house guarantees (except for news and news-related current affairs) over the next 

charter period; and 

 Consultation with industry on the proposal. 

 

In September 2016, the BBC submitted proposals to the Trust to establish BBC Studios as a 

commercial subsidiary and set out plans to introduce the wider requirement for full competition 

for all content spend over the next charter period.  

BBC Studios will produce programmes for the BBC and compete in the open market for 

commissions from other broadcasters in factual, drama, comedy and entertainment.1 At launch, 

returning series would transfer to BBC Studios and the associated hours would not be open to full 

competition until the series were recommissioned. While the underlying intellectual property (IP) 

rights for new BBC programmes2 would remain within the BBC group, BBC Studios could 

generate additional value through the sale of secondary rights.  

The Executive estimates that BBC Studios will generate income of around £400m in its first year 

of operation, a combination of primary production revenues and commercial income from co-

production deals and up-front investment.   

 

1.2 Approach to this assessment 

The regulatory procedure for commercial services is different from the process we follow for 

public services but we can and do report publicly on decisions that have been subject to our 

specific consideration.3 Under the current regulatory framework, any proposal for a new 

commercial service which raises matters of strategic significance for the BBC is subject to 

                                                 
1 News, current affairs, sport and children’s programming would remain in the public service. 
2 Rights to control the works, including broadcast and onward sale to other distributors, e.g. for DVD and other digital release. 
3 The Trust’s strategic framework for BBC commercial services sets out in more detail the principles and requirements for 
regulating this area. 
http://downloads.bbc.co.uk/bbctrust/assets/files/pdf/our_work/commercial/commercial_framework/commercial_framework.pdf  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/524863/DCMS_A_BBC_for_the_future_linked_rev1.pdf
http://downloads.bbc.co.uk/bbctrust/assets/files/pdf/our_work/commercial/commercial_framework/commercial_framework.pdf


 
 

3 

approval by the Trust.4 A new commercial activity cannot be approved unless it meets the criteria 

for commercial services contained in the BBC’s Agreement with the Secretary of State:5  

 It must fit with the BBC’s public purposes 

 It must exhibit commercial efficiency 

 It must not jeopardise the good reputation of the BBC or the value of its brand 

 It must comply with fair trading guidelines and in particular avoid distorting the market 

 

We undertook a full analysis of each of the criteria, with the assistance of independent 

professional advisers. We also invited comments from industry stakeholders on the 

proposals, as part of an eight week public consultation, and took due account of their 

responses in reaching our final decision. 

 

1.3 Summary of findings 

 

The proposal is made in the context of wider changes in the UK production sector and a 

structural shift towards consolidation and integration with broadcaster groups.6 The sector has 

changed fundamentally in the last 10 years driven by a combination of policy interventions and 

market forces, which has put the BBC supply strategy under pressure. At the same time, BBC  

in-house production has become progressively more dependent on returning series and less able 

to innovate and create strong new titles. The Trust’s 2015 review of BBC supply arrangements 

found that the arrangements were no longer effective in stimulating wide competition for the 

best ideas and that reform was necessary. 

In response to these challenges, the BBC made the strategic decision to transform BBC Studios 

into a wholly-owned commercial subsidiary. The Executive believes that ownership of production 

capacity and IP is necessary to remain competitive in a progressively global and structurally 

mature market and that greater freedom and more competition will stimulate creativity and help 

to attract and retain talent. It hopes that BBC Studios will provide a stable supply of content and 

a long-term source of intellectual property which can be exploited commercially and reinvested in 

content and services for UK licence fee payers.  

Having assessed the proposal, we are satisfied that it meets the commercial criteria and can 

therefore be approved. It fits with the public purposes; will meet the commercial efficiency 

criterion within a reasonable timeframe from launch; does not jeopardise the reputation of the 

BBC or the value of its brand; and complies with the fair trading guidelines and avoids distorting 

the market. There are however, some areas of risk that were highlighted by responses to our 

consultation. Several stakeholders were concerned about fair trading and whether the business 

would be set up and run in a way that did not give it an unfair advantage in the market. There 

                                                 
4 Protocol 4C – Commercial Services. 
5 BBC Agreement, Clause 69. 
6 See annex I for background information on the strategic context. 

http://downloads.bbc.co.uk/bbctrust/assets/files/pdf/our_work/content_supply/2015/content_supply_review.pdf
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were particular concerns about the way the first look7 and transfer pricing arrangements8 would 

work. Other stakeholders were concerned about the delivery of the purposes generally and the 

ability of the BBC to protect its brand and reputation when Studios undertakes work for third 

parties.  

 

We are confident that these risks can be addressed by the BBC board, given their duties under 

the Charter and Agreement and by Ofcom, using its new regulatory powers and have identified 

several recommendations (summarised in the table below) that will strengthen the proposal in 

these areas and ensure the new system of regulation works as effectively as possible.9 Risks that 

relate to the public purposes, brand and reputation and commercial efficiency should be 

monitored by the Board via internal reporting and a sufficient degree of transparency and public 

reporting, while those relating to fair trading and transfer pricing are best addressed by Ofcom, 

with strong oversight and regular review.10  

 

Several stakeholders questioned whether Studios would be able to deliver the public purposes 

while operating in a commercially efficient way. This is an important factor in our assessment. 

The ability of the BBC to fulfil its mission and promote the public purposes is paramount and it is 

the BBC overall that has that obligation. In this context, we are satisfied that it is in the strategic 

interests of the BBC to own and control Studios. A production house of scale will provide a buffer 

against growing competition for commissions and further industry consolidation. By offering 

greater creative freedom, Studios will help to attract and retain the best writing and production 

talent and develop a pipeline of intellectual property that can be exploited commercially and 

reinvested in the UK public service. Further, by supplying high-quality content across a range of 

genres focused squarely on the needs and interests of UK audiences, it will help to safeguard the 

delivery of the public purposes. Its ability to do so is a requirement of our approval, but it is also 

a requirement of our approval that as a commercial subsidiary, Studios will exhibit commercial 

efficiency over time. 

We recognise, therefore, that Studios has a role within the BBC’s overall strategy for the public 

services, and that there needs to be alignment between that strategy and the commercial policies 

of Studios, which must support the delivery of the public purposes and, in particular, deliver a 

broad range of programme genres (including specialist factual) and maintain regional production 

centres. This approach may mean that Studios has to devote resources to less profitable activities 

as well as to those that are commercially attractive, and this could diminish the rate of return 

compared with the return that a purely commercial approach might achieve. With the BBC as its 

main customer, we are clear that it is in the strategic and commercial interests of Studios to 

pursue such an approach, and consider that any commercial organisation with a large, ‘core’ 

customer might well take a similar approach. Our assessment of this area therefore also takes 

                                                 
7 Giving Studios advance access to BBC plans for new commissions. 
8 The arrangements for setting the price at which Studios provides or receives services to or from the public service. 
9 Our findings and recommendations are based on compliance with the current regulatory regime but we have also had regard 
to the new governance and regulatory structures that will come into effect in 2017: see under heading 1.4. 
10 We note that the BBC and PACT agreement envisages a review after two years. 
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account of the important strategic value of BBC Studios in this regard. In particular when judging 

commercial efficiency, simple profit maximisation is too crude a test, and so we look for a 

reasonable and appropriate rate of return over time, commensurate with the broader economic 

and public service strategy context in which Studios will operate. 

Table 1: summary of recommendations  
 

 

 

                                                 
11 We note the provisions in the new Charter but consider that the new BBC Board should continue to monitor this area. 

Commercial criterion Area of proposal Recommendation 

Fit with public purposes Commitment to a broad 
portfolio and to centres of 
expertise across the country 

While overall responsibility for the public purposes 
rests with the BBC, the new BBC board should have 
regard to the role of BBC Studios in supporting the 
commitment to a broad range of genres and to 
regional production centres, using regular reporting 

arrangements. 
 

 
 

Training 
 

That the new BBC board keeps this area under 
review to ensure the commitments to training (and 
in particular to production and technical skills) are 
met11 
 

Commercial efficiency Benchmarking and 
monitoring of financial 
performance 

That the new BBC board implements effective 
oversight arrangements for the strategy and 
performance of BBC Studios. The new BBC board 
should set commercial performance targets on an 
annual basis and monitor performance at 
appropriate points in the year. It should regularly 
assess the commercial efficiency of the business, 
having regard to its strategic value and financial 
returns against benchmark data, and should ensure 
that its methodology and findings are made public. 
  

Brand and reputation 
 

Differences between the 
BBC editorial guidelines and 
the Ofcom broadcasting 
code that affect third party 
commissions 
 

That any potential conflicts are recognised when 
the editorial guidelines are redrafted 

Fair trading and market 
distortion 

Trading and separation 
(first look, transfer pricing) 

 

We anticipate that Ofcom will implement the 
specific provisions from the new BBC Charter and 
Agreement that have been designed to deliver 
effective regulatory oversight of the interaction 
between the BBC and its commercial activities to 
ensure those activities do not distort the market.  
We note the specific provisions in the new 
Agreement for Ofcom reviews and support a 
regulatory review after two years as proposed by 
the BBC and PACT in their joint statement 
 

 Board structure and 
governance 

That the BBC must ensure its new governance 
arrangements are capable of sustaining the 
strategic connection between the BBC and BBC 
Studios while also maintaining adequate separation 
between the business and the BBC public service 
BBC.  These should include effective arrangements 
for managing conflicts of interest. The BBC should 
publish these arrangements prior to the launch of 
the business  
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There are other areas of the proposal that we consider may benefit from some further work by 

the Executive. These relate to the complaints process and the implementation of safeguards for 

third party commissions and are discussed at section 3.4.  

 

1.4 Implication of new governance arrangements 

 

Our findings and recommendations are based on compliance with the current regulatory regime 

but we have also had regard to the new governance and regulatory structures that will come into 

effect in 2017. The new Charter will abolish the Trust and the Executive board and create a 

single BBC Board which will in future govern the BBC. The Charter and the new Framework 

Agreement will give a range of obligations to the Board and various powers to regulate the BBC 

to Ofcom.12 These encompass the operation of commercial activities, and are of relevance to our 

findings, because in many ways they promise a continuation of the monitoring and scrutiny that 

the Trust, were it to continue, would undertake.  

While much of the detail has yet to be finalised,13 there are clear structures in the new Charter 

and Agreement that give us confidence that key issues identified by our assessment will, where 

necessary, be the subject of effective regulation under the new system.14 In particular, the BBC 

will remain able to conduct commercial activities through subsidiary companies,15 but must 

ensure that such activities do not, because of their relationship with the UK public service (and 

other public activities) distort the market or gain an unfair competitive advantage. Further, the 

principal functions of the Board include:  

 setting the strategy and governance arrangements for commercial activities and 

assessing the effectiveness of those activities16 

 assessing proposed material changes to those activities in terms of their alignment with 

the public purposes,17 their commercial efficiency, their impact on the reputation of the 

BBC, and whether the changes distort the market or gain an unfair competitive 

advantage18 

Ofcom’s general duties include an obligation to have regard to the desirability of protecting fair 

and effective competition in the UK. Their principal functions include setting19 an Operating 

Framework for the BBC, which must include requirements in relation to the interaction between 

the BBC and its commercial activities to ensure that those activities do not distort the market or 

gain an unfair competitive advantage; and in doing so, Ofcom may consider whether the 

                                                 
12 Pursuant to section 198 of the Communications Act 2003. 
13 For example, in an Operating Framework set by Ofcom under article 46 of the Charter and policies set by the Board under 
article 20. 
14 We note the consultation launched by Ofcom on the proposed requirements that it intends to place on the BBC’s commercial 
activities: https://www.ofcom.org.uk/__data/assets/pdf_file/0031/95386/BBCs-commercial-activities.pdf. 
15 Charter, article 7(1)(d). 
16 Charter, article 20(3)(j) and (5). 
17 Set out in article 6. 
18 Charter, article 20(5). 
19 Charter, article 46(2). 

https://www.ofcom.org.uk/__data/assets/pdf_file/0031/95386/BBCs-commercial-activities.pdf
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commercial activities are or will be undertaken in line with normal market principles, including 

making a commercial rate of return.20 They will have powers to enforce compliance by the BBC, 

including considering complaints, carrying out investigations, and either directing the BBC to take 

remedial action or accepting undertakings from the BBC to do so.21 

The Framework Agreement provides further detail, in particular specifying the four criteria that all 

commercial activities must meet (similar to those in the current Framework Agreement set out 

above).22 The BBC must also comply with ‘trading and separation rules’ set by Ofcom in the 

Operating Framework.23 The Framework Agreement also makes provision in the case of material 

changes to the commercial activities. The BBC, having carried out a commercial test,24 must 

publish such changes,25 which may then be subject to a trading and separation assessment by 

Ofcom, which may approve or reject proposed changes, or impose conditions.26 

If BBC Studios is established, the BBC must undertake and publish at least two reviews as to 

whether it meets the commercial criteria.27 Further, Ofcom must consider undertaking (within 

two years) a review as to whether BBC Studios meets the requirements of the trading and 

separation rules.28 Lastly, we note that the NAO will be able to carry out the annual financial 

audit of BBC subsidiaries29 and undertake value for money studies into subsidiaries.30 

 

  

                                                 
20Charter, article 46(6). 
21 Charter, article 49. 
22 Agreement, clause 23(5). 
23 Agreement, clauses 23(6) and 28. 
24 Agreement, clauses 23(10) to (14) and 24(1). 
25 Agreement, clause 24(2). 
26 Agreement, clauses 25 to 27. 
27 Agreement, clause 29. 
28 Agreement, clause 30. 
29 Charter, article 40. 
30 Agreement, clause 55. 
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2. Background and strategic 
context  

 

2.1 Introduction 

The proposal is made in the context of wider changes in the UK production sector and a 

structural shift towards consolidation and integration with broadcaster groups. The sector has 

changed fundamentally in the last 10 years driven by a combination of policy interventions and 

market forces.  

The relationship between independent producers and PSBs has been subject to intervention since 

the Broadcasting Act 1990, which established31 a statutory quota of 25% of PSB output (by 

hours) to be supplied by qualifying independent producers.32 The BBC is subject to further 

quotas: it must guarantee 50% of commissions to its in-house production department and open 

the remaining 25% to full competition (known as the window of creative competition or WoCC). 

The terms of trade with independent producers, meanwhile, which are agreed in line with a code 

of practice under the Communications Act 2003 (and corresponding provision in the BBC 

Agreement), enabled suppliers to control and exploit secondary rights for the first time and 

provided a crucial step in stimulating growth.33  

Regulatory intervention has helped the sector develop from a cottage industry into a highly 

competitive, progressively global, well financed and structurally mature market, evidenced by 

growing vertical integration led by large global groups. The sector has also been shaped by a 

rapidly changing technology landscape. Broadband uptake, coupled with improved speeds and a 

growth in connected and portable devices, has paved the way for new online video services. The 

emergence of online distributors like Netflix and Amazon has increased competition for original 

content and provided new revenue streams for rights holders.  

These changing dynamics however present a particular challenge for the BBC. Many of the 

largest UK producers are now owned by large global media companies and this has in turn 

reduced the number of qualifying independents and led to a concentration of supply at the top 

end of the market.34 One of the potential negative effects of consolidation is a lessening of 

                                                 
31 Further to the provisions of the Television without Frontiers Directive (Council Directive 89/552/EEC of 3 October 1989 on the 
coordination of certain provisions laid down by law, regulation or administrative action in member states concerning the pursuit 
of television broadcasting activities). 
32 A qualifying independent producer cannot be more than 25% owned by any company which also owns a UK broadcaster. 
33 Prior to this, UK broadcasters owned all the rights to the content which they commissioned, but they often didn’t exploit them 
in secondary markets or international markets. 
34 Since 2008, major US media groups such as NBC Universal and Warner Brothers have acquired a number of UK production 
companies and seven of the 10 largest UK producers are owned by large foreign media corporations. 
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diversity of supply. Ofcom’s 2015 review of public service broadcasting concluded that greater 

vertical integration ‘could reduce the number of companies competing for PSB commissions, and 

so limit commissioner choice, particularly in genres which can achieve substantial international 

revenues.’  

However, not all genres provide substantial commercial reward, and the risk that consolidated 

companies will focus on the most commercially-attractive genres and lead to less innovation in 

other genres was also recognised by Ofcom. Equally, genres that are more commercially 

attractive have become highly competitive and it has become progressively more difficult for the 

BBC to access the most desirable content at an affordable price. Programme supply is an integral 

driver of public value and without a plural, high-quality affordable and reliable supply of 

programmes the BBC cannot fulfil its mission.  

To prosper in the UK production sector, companies need the best ideas and production talent and 

access to competitive funding and distribution arrangements. In order to attract and retain talent 

they also need to offer a fairer share of the rewards. As the market for broadcast content 

evolves, BBC Studios (in-house production) is expected to play a progressively more important 

role in the wider supply strategy of the BBC.35 However, it has struggled to remain competitive 

and faces challenges associated with both its public status and its one-buyer model.  

In its current position as an in-house producer, BBC Studios can offer a programme idea only to 

the BBC and if it is rejected then the idea is lost. This limits creative freedom and makes it harder 

to attract and retain talent. As a result, there is a perception in the market that the independent 

sector offers greater creative freedoms and a fairer share of reward than BBC Studios. The 

problem has been amplified by the growing proportion of independent companies that no longer 

qualify for the independent quota and must therefore be commissioned in the WoCC, where BBC 

Studios also competes. 

In response to these challenges, the BBC made the strategic decision to transform BBC Studios 

into a wholly-owned commercial subsidiary. The Executive believes that ownership of production 

and intellectual property is necessary to remain competitive in a progressively globalised content 

market and that greater freedom and more competition will stimulate creativity and help to 

attract and retain talent. It hopes that BBC Studios will provide a stable supply of content and a 

long-term source of intellectual property which can be exploited commercially and reinvested in 

content and services for UK licence fee payers. In May 2016, the Government published its White 

Paper, which granted in-principle support for BBC Studios to operate commercially subject to: 

                                                 
35 BBC Studios and BBC in-house teams make content for the BBC. BBC Studios, which was launched in April 2016, brings 
together comedy, drama, entertainment, music, events and factual. BBC News, Children’s Religion and Ethics and Sport remain 
separate divisions of the BBC. 
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 The proposals meeting the appropriate regulatory tests and requirements 

 The adoption of full competition for all BBC content spend and the removal of the existing 

in-house guarantees (except for news and news-related current affairs) over the next 

charter period; and 

 Consultation with industry on the proposal. 

 

The remainder of this document considers whether the proposal for BBC Studios meets the 

regulatory test for new commercial services.   



 
 

11 

3. Assessment of the four 
commercial criteria 

 

3.1 Introduction 

Under the current regulatory framework, any new commercial service proposal which raises 

matters of strategic significance for the BBC is subject to approval by the Trust.36 New 

commercial activity cannot be approved unless it meets the criteria for commercial services 

contained in the Agreement:37  

 It must fit with the BBC’s public purposes 

 It must exhibit commercial efficiency 

 It must not jeopardise the good reputation of the BBC or the value of its brand 

 It must comply with fair trading guidelines and in particular avoid distorting the market 

 

Having considered each criterion, and sought external assurance and privileged legal advice as 

part of our assessment, we are satisfied that the proposals will meet these requirements and can 

therefore be approved. They fit with the public purposes, will meet the commercial efficiency 

criterion within a reasonable timeframe from launch, do not jeopardise the reputation of the BBC 

or the value of its brand and comply with the fair trading guidelines and avoid distorting the 

market. As part of our findings, we have also made several recommendations which we consider 

will strengthen the proposal, as set out in the table at section one of this paper. 

3.2 Fit with the public purposes 

Summary of findings 

 

Taking account of all available evidence, we consider that the proposal fits with the public 

purposes. The success of any BBC production capacity rests on its ability to innovate and develop 

the best ideas but the public status and one-buyer model of the current in-house arrangements 

are problematic. They limit creativity and opportunities to collaborate and so make it difficult to 

attract and retain the best talent. Establishing BBC Studios as a commercial subsidiary and 

opening it up to competition while at the same time allowing it more freedom, will provide a 

stronger and more secure foothold in the UK production industry, which will in turn support the 

public purposes.38  

                                                 
36 Protocol 4C – Commercial Services. 
37 BBC Agreement, Clause 69. 
38 We are here referring to the purposes set out in the 2006 Charter (article 4). 



 
 

12 

What we are required to consider 

 

The BBC exists to serve the public interest and its main object is the promotion of the public 

purposes. The extent to which the proposal will ultimately generate public value rests therefore 

on its ability to advance those purposes. In particular, there must be clear strategic alignment 

between the public services and the proposed activities of BBC Studios and whether they are: 

 appropriate to be undertaken in association with the promotion of the public purposes39  

 connected, otherwise than merely in financial terms, with the ways in which the BBC 

promotes its public purposes40 

 
Our approach 

 

In approaching the assessment, we considered whether the proposal was appropriate for the 

BBC to undertake, before examining the extent to which it advanced the public purposes. While 

we considered all of the purposes, we had particular regard to those aimed at sustaining 

citizenship, promoting education and learning, stimulating creativity, representing the UK, its 

nations, regions and communities and delivering the benefits of emerging technologies. In 

forming our conclusions, we drew on the proposal, discussions with stakeholders and secondary 

data from published reports. 

Analysis 
 

As a starting point, we considered whether the proposed activities were appropriate. The BBC 

needs to secure a supply of high quality, distinctive content at an affordable price. The proposal 

for BBC Studios, with its emphasis on competition and creative freedom, is designed to respond 

to this need. BBC Studios will be wholly-owned and governed by the BBC and uniquely aligned 

with its vision, mission and values. As part of the BBC Group it will be subject to its regulatory 

regime and bound by its editorial guidelines (which in turn will be subject to regular review). 

BBC Studios will prioritise the public service and aspire to be its key supplier, as reflected in its 

business plan and echoed in its mission statement ‘to support the BBC Group by producing bold, 

British, creative content for customers and audiences around the world.’ The BBC has distinctive 

requirements for high-quality content and BBC Studios will maintain a broad portfolio that aims to 

match them. It will also retain bases in the nations and regions where the BBC has significant 

programme quotas and its geographical structure will reflect that of the BBC group.  

                                                 
39 The assessment of ‘appropriateness’ is an editorial issue that is governed by the editorial guidelines.  
40 Clause 69 (3) of the current Agreement. 
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Importantly, all content will be subject to the BBC editorial guidelines and so there will be no 

dilution of production values. BBC Studios will continue to abide by all BBC standards and policies 

and will have access to its advisory units. The introduction of competition to programme supply 

will help to stimulate creativity and secure the best talent and ideas but safeguards will ensure 

that the brand and reputation of the BBC are protected (discussed below). We therefore consider 

that the proposed activities set out in the application are appropriate. 

To fit with the public purposes, BBC Studios must be connected, other than in merely financial 

terms, with the way in which the BBC promotes them. We have undertaken our assessment 

against the existing public purposes. However, we also consider that the proposal meets the 

broadly similar public purposes in the new Charter. The proposal is part of a broader strategy, 

compete and compare, which is designed to stimulate creativity and ensure the BBC gets the 

best programme ideas. By introducing proper competition to content supply, the Executive 

believes the proposal will connect to the delivery of the public purposes in several ways.  

(i) Sustaining citizenship and promoting education and learning 

BBC Studios plans to build on the reputation of in-house production for high quality and 

distinctive content. Continuing drama is a particular strength which has been used to raise 

awareness of important social issues from cot death and mental health, to gender and identity.41 

Factual programming is another core strength, with a range of titles, such as Life and Death Row 

and Britain’s Forgotten Slave Owners, that tackle challenging and significant topics.42 In natural 

history and science, Studios has developed expertise and forged innovative partnerships that 

extend the reach of the BBC output and the value of its brand.43  

BBC Studios will continue to support these areas, building on its expertise and developing new 

partnerships. Like many production companies, it will pursue a portfolio strategy which balances 

the need for a reliable income stream with more challenging, high-risk content. A broad portfolio 

allows production and writing staff to work across a range of genres and collaborate with 

different teams, and so aids talent retention, but also helps to secure the best ideas. The 

production of distinctive, pioneering factual content helps to develop talent, foster innovation and 

build a strong reputation for the BBC.  

A sustained commitment to a wide range of factual programming will make an important 

contribution to the citizenship and learning purposes. But it requires access to ideas and talent 

                                                 
41 In EastEnders, Holby City and Casualty. 
42 From Life and Death Row and Murdered by my Boyfriend to Britain’s Forgotten Slave Owners. 
43 For example, the BBC has delivered The Richard Dimbleby Lectures annually almost every year since 1972, while its 40-year 
partnership with The Open University has enabled the delivery of programmes such as Stargazing Live and The Secret History 
of Our Streets.  
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and it is important that the breadth and depth of expertise across multiple specialisms is not lost 

in the drive towards a leaner and more flexible operating model or diluted by commercial 

pressures. Over time there is a risk that specialist sub-genres with more limited secondary value 

(such as arts, history, business, religion or ethics) will receive less focus. 

In-house production makes the clear majority of BBC output in this area and there is a long tail 

of small sub-scale specialist factual providers. But the market is mature and there is uncertainty 

over the long-term appetite for factual content which may lead to a reduction in the number of 

smaller specialist suppliers and less plurality. This ability of the market to supply high quality 

original content, particularly in genres that are less commercially attractive was considered by 

Ofcom in its third review of public service broadcasting. Ofcom observed ‘a growing risk that 

consolidated companies focus on the most commercially attractive genres, leading to a lack of 

innovation in the less commercially attractive genres (e.g. current affairs).’44  

The proposal contains a clear commitment to factual programming and to the retention of a core 

set of skills with centres of expertise in Scotland, Cardiff and Bristol, and it is important, 

particularly given the external context, that this commitment is sustained. But several 

stakeholders voiced concerns. One issue raised in our consultation related to the tension between 

commercial incentives and public service ambitions and how any such tension could be 

reconciled. A similar concern was expressed by the Voice of the Listener and Viewer (VLV). While 

VLV was largely reassured that the proposed model would fit with the public purpose, it 

expressed concerns that there could be a focus on more commercially attractive genres: 

We believe that the goal should be that the BBC maximises its investment in content 

which explores and reflects the cultural and social concerns of the population of the UK. 

While we acknowledge the need to ensure financial sustainability for the BBC in the years 

to come by increasing international sales and retaining IP rights, the focus needs to 

remain on public service content for UK audiences. If there is a commercial benefit which 

accrues from overseas sales that is beneficial but that should be a secondary objective 

BECTU and PACT also expressed concerns that high-quality content production for the UK licence 

fee payer should not be undermined by a focus on foreign audiences. The perceived risk of a 

shift in focus to content with broad appeal (that may be less distinctive or culturally unspecific) is 

understandable. However, we consider this risk is partly offset by BBC Studios’ ambition to be the 

main supplier to the BBC. To achieve this, it will need to maintain a broad portfolio and centres of 

expertise. Its continued operation as a commercial subsidiary depends on a demonstrable fit with 

the public purposes and the Executive has consistently stated that Studios will balance 

commercial imperatives against public policy considerations because it is in its interest to do so. 

                                                 
44 Ofcom (2015) Third Review of Public Service Broadcasting, pp.10. 

https://www.ofcom.org.uk/__data/assets/pdf_file/0025/63475/PSB-statement.pdf
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Nevertheless, given the risk of strategic challenges we recommend that this area is 

monitored by the new BBC Board as part of the regular reporting arrangements. 

Staff training 

Training is essential to uphold and maintain the reputation of the BBC and its provision across the 

production sector is a key component of the learning purpose. The Framework Agreement sets 

out a duty for the BBC to prepare and maintain ‘a highly-skilled media workforce across the 

audio-visual industry,’ 45 and this commitment is preserved in the new Agreement.46 The turnover 

of highly-trained BBC staff who go on to work in the wider industry contributes to the overall 

objective of raising skills and it is important that BBC Studios continues to fulfil its function in this 

area. Under the proposal, BBC Studios will continue to play an important role ‘including through 

skills and training; the development of on and off-screen talent; preserving specialisms and 

range; and supporting activity across the UK.47 Some stakeholders however were concerned 

about the continued commitment to training.48 VLV noted that: 

We are concerned that one of the unintended impacts of the commercialisation of BBC 

production will be a loss of in-house expertise, craft skills and less opportunity for career 

progression among staff. VLV believes that this could be to the long-term detriment of 

licence fee payers.  

The Executive maintains that BBC Studios is ‘a people business’ and that investment in training 

and development is therefore essential. It plans to continue to invest in apprenticeships and 

trainee schemes and to fulfil its function as a training provider to the wider industry. The 

Executive has confirmed that training will focus on areas that are critical to the success of the 

business, including production and technical skills, sales and business development. Training and 

development will encompass classroom courses, online tutorials, apprenticeships, intern 

opportunities, mentoring, coaching, shadowing, work experience and job swaps.49 The Executive 

estimates that priority training in these areas will cost in the region of [ - REDACTED - ] per 

annum. [ - REDACTED - ]. While we have seen evidence of a continued commitment to 

training and development, we recommend, given the importance of this area, that the 

new BBC board keeps it under review to ensure the commitments in the proposal are 

met. 

 

                                                 
45 Clause 84(2) and (3). 
46 Clause 13(1) and (3). 
47 BBC Studios, main case, p.27. 
48 For example, VLV, BECTU and Creative Skillset. 
49 In discussions and meetings in connection with this assessment during November 2016. 
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(ii) Stimulating creativity and cultural excellence 

Audiences attach a high value to this purpose and see it as an important part of the BBC’s remit. 

But the production of high-quality, distinctive output relies on access to producers, writers and 

actors and (in-house) BBC Studios has to compete with other production companies that 

currently offer greater creative freedom and more generous rewards. As a result, it has 

sometimes struggled to develop the best ideas and this in turn has affected performance. While 

64% of people attach importance to the provision of programmes that no other broadcaster 

would make, only 53% believe the BBC provides this, creating a performance gap of –11. 

Further, the perception that the BBC has a lot of fresh and new ideas attracts one of the largest 

performance gaps at –15.50 

By introducing competition and allowing more creative freedom and a greater share of the 

rewards, we believe the proposal will help to attract and retain the best talent. The opportunity 

to bid for business from other broadcasters will provide further creative impetus. Under the 

current system, the Executive notes that BBC commissioners are under no pressure to respond 

quickly to proposals from in-house production, while in-house tends to take the relationship for 

granted.51 It argues that creative tension is a necessary good that will help to generate better 

ideas and we also can see the potential benefits.  

We can see that greater competition will indirectly help to support the public purposes. What is 

less clear is the extent of its effects given the small volumes of third party work at launch and the 

need to focus on the needs of the BBC as its main customer. A similar point was made by PACT 

which suggested that BBC Studios’ intention to focus on the needs of the BBC as its main 

customer would conflict with an ambition to grow its presence in the wider market. Nevertheless, 

we consider there is a persuasive case that competition will help to revitalise BBC production 

because it will provide creatives with greater choice, although we accept that its effects may be 

limited to begin with.  

However, in its consultation response BECTU questioned whether BBC Studios could pitch to the 

level of sophistication and cost that is standard in the commercial sector. We can see an 

associated risk that the time and effort that is required to repurpose ideas and pitch them to third 

parties could result in a loss of focus on the BBC. The Executive however disagrees.52 It points 

out that in-house production has developed pitching expertise because of the WoCC and that 

pitches for certain genres, like factual, can be turned around relatively quickly.53 Further, it notes 

that while greater creative freedom is at the heart of the proposal, there is only so much 

development money available and so the focus will inevitably be on the BBC. We think this is a 

                                                 
50 Although the gap has been stable over recent years and has improved since 2008 when it was -20. 
51 In discussions with the Trust Unit in October and November 2016. 
52 In discussions with the Trust Unit in October and November 2016. 
53 In factual the treatment may be one page of A4, although this is an area where broadcasters are ‘tonally’ further apart and so 
an idea that has been rejected by the BBC may require more work to repurpose it for another potential customer. 
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reasonable explanation and would in any case expect Studios to continue to develop its pitching 

expertise in response to the move to full competition.     

The appetite for risk is another area of uncertainty and related to this the question of whether 

commitments to certain genres, such as comedy, which generate lower returns, will result in less 

willingness to take risks and create distinctive output in other genres, such as drama. BECTU 

noted that the risk of failure with new projects would push BBC Studios into ‘sure-fire safe 

projects’ while the need to seek third-party financing would introduce new editorial pressures as 

investors try to influence the look and feel of programmes. Here as elsewhere, we consider that 

the risks are rendered manageable by the fact that BBC Studios wants to be the main supplier to 

the BBC and so must maintain a commitment to a wide range of genres and to its editorial 

values. Our view overall is that the proposal will make a positive contribution to this area and 

that greater freedom will help to stimulate creativity across the organization. 

(iii) Representing the UK, its nations, regions and communities 

Audiences attach a high value to the way different people (from different backgrounds) and 

different places are portrayed in BBC content and see it as an important part of the BBC remit. 

While each nation has particular characteristics, there are some broad themes. Research 

conducted for the Trust in 2015 found that 71% of people want programmes ‘for people like me’ 

and 65% consider it important that drama and entertainment reflects life in their nation or 

region, so there is no doubting the importance of this area.54 But the effective fulfilment of the 

nations and regions purpose is under strain, with an average score of 51% and an average 

performance gap of -11.55  

The UK audience is becoming steadily more diverse and the ability to appeal to different groups 

and strengthen their portrayal will become gradually more important. This is an area where BBC 

Studios can add particular value: around 50% of its revenue is generated outside London and its 

geographic footprint spans the UK and allows it to represent the audience in a way that other 

parts of the industry generally cannot.56 It is underpinned by an editorial strategy that will focus 

on ‘original perspectives’ and ‘diverse voices’ and so may help to close or narrow the purpose gap 

in this area.  

While ultimate responsibility for representing the UK, its nations, regions and communities rests 

with the BBC, Studios has a role in supporting this commitment by (among other things) 

maintaining its regional production centres and UK footprint. One view expressed in the 

consultation was that commercial pressures will inevitably lead to geographic consolidation and 

                                                 
54 Research conducted as part of the purpose remit survey. 
55 BBC Trust (2015) Purpose Remit Survey, nations, regions and communities purpose. 
56 With bases in London, Bristol, Birmingham, Salford, Cardiff, Glasgow and Belfast. 
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the loss of regional centres.57 It was suggested that a commitment to regional production was 

contrary to the underlying economics of a large TV production business and that BBC Studios 

would not in practice be able to maintain a highly dispersed approach to production. 

 

We can see the tension but the argument pulls in both directions. As a commercial entity, BBC 

Studios must manage its cost base efficiently. To win BBC commissions, it must also be able to 

deliver BBC commitments in the nations and regions. The BBC supply strategy will include these 

commitments in tender documents and in some cases will stipulate the location for production 

and so a broad geographic footprint provides a strategic advantage.  

(iv) Delivering the benefits of emerging technologies and services 

 

The BBC wants to make more of its content available digitally and to evolve its offer in line with 

audience expectations, but to do so it needs access to a critical mass of BBC-produced content 

and archive material. The Executive argues that this is vital both for its commercial value and as 

a source of innovation, and that the launch of services such as BBC iPlayer would not have been 

possible without it.58  Stakeholders were divided on this point. PACT argued that IP ownership 

was not necessary for innovation, noting that: 

 

Independent producers and other rights holders have proven time and again that they 

are willing to grant access to the BBC (and other PSBs) in order for them to deliver 

content to audiences in different ways, provided that they receive appropriate payment 

for the use of their content in this way.  

VLV however supported this aspect of the proposal and considered IP ownership ‘a growing 

necessity.’ We consider that IP ownership is an important part of the proposal. The move to full 

competition will help to stimulate creativity and safeguard the supply of high quality British 

content. By ensuring that IP ownership remains within the BBC group, the BBC will retain the 

flexibility to evolve its online offer in line with audience expectations (for example, to make 

changes to availability). With the structural shift in consumption towards online and on-demand 

viewing, BBC iPlayer has a gradually more important part to play in the delivery of the public 

purposes. Its ability to curate content and guide people to titles they may value but would not 

otherwise find is instrumental in enabling the BBC to deliver its remit in an online world. 

However, to guide audiences to content, BBC iPlayer must attract them. It must retain its 

relevance and its appeal, taking full advantage of the internet to innovate and improve the ways 

in which people can access content and the proposal makes a clear contribution to this area. 

 

                                                 
57 BECTU had a related concern that BBC Studios could become London-centric.  
58 The example given by the Executive is the ‘ideas service’: the BBC has a mass of specialist factual and arts content originated 
by BBC Studios that it can use to launch the platform. 
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Conclusion 

 

Having taken account of all available evidence, we are satisfied that the proposed role for BBC 

Studios is appropriate and connected, more than in merely financial terms, with the way in which 

the BBC promotes its public purposes. BBC Studios (in-house) has a strong heritage in the 

production of high quality and distinctive content, and we are satisfied that full competition will 

stimulate creativity and help to advance the public purposes. In establishing Studios as a 

commercial subsidiary, however, we also need to be sure that the commitment to certain genres 

(such as specialist factual) is sustained and that commercial pressures do not lead to a more 

centralised approach that undermines the current nationwide footprint. 

We think some of this risk is offset by the benefits of maintaining centres of expertise, such as 

specialist factual in Glasgow and the Natural History Unit in Bristol. But while BBC Studios intends 

to maintain its commitments to the nations and to a broad portfolio, interests can and do 

diverge. Not all genres provide substantial commercial reward and over time this may lead to a 

lack of innovation in areas with more limited secondary value. BBC Studios may feel pressure to 

reduce its national footprint or vary its genre mix or produce content with broader international 

appeal. As a commercial subsidiary, it is inevitable that conflicts will arise. To navigate them 

and demonstrate a continued fit with the public purposes, BBC Studios will need to 

align its incentives structure with its mission to be the main supplier to the BBC. We 

therefore recommend that this area is kept under regular review by the new BBC 

Board and that certain key areas, such as production in the nations and regions and 

specialist factual programming, are monitored as part of the regular reporting 

arrangements on BBC Studios that the Executive plans to implement.  

3.3 Commercial efficiency 

Summary of findings 
 

The question of whether a proposal meets the criterion of commercial efficiency is one for the 

Trust alone to determine, taking independent advice as required. Taking account of all available 

evidence we have concluded that the BBC Studios plans as presented to the Trust will, if 

implemented, meet the commercial efficiency requirement within a reasonable timeframe from 

launch and on an ongoing basis over time. In the following sections, we explain the test we have 

applied and how we have conducted our assessment, and set out our more detailed analysis. 

What we are required to consider 

 

The 2006 Charter and Agreement (that for practical purposes remain in effect until 3 April 2017) 

provide that the BBC’s commercial services must exhibit commercial efficiency. The application of 

this criterion is a matter for the Trust.  In 2015 the Trust introduced a new strategic framework 

http://downloads.bbc.co.uk/bbctrust/assets/files/pdf/our_work/commercial/commercial_framework/strategic_framework_commercial.pdf
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for commercial services which set out its requirements in more detail. Consistent with the 

underpinning financial rationale for the BBC operating commercial services, the framework 

stipulates that commercial efficiency (which in its broadest interpretation means behaving as a 

market operator would to deliver strategic value and financial return) must be a prerequisite for 

BBC commercial services. The framework recognises that commercial services operate in different 

markets where the expectations of market operators about the timeframes over which returns 

are generated, as well as the level of those returns, vary. As part of our assessment, we have not 

only considered the commercial efficiency of the proposal but how performance might be 

monitored once the business is established. 

Our approach 

 

In reaching our conclusions we have examined the business plans submitted by the Executive 

along with detailed reports from its independent external advisers, KPMG and OC&C. In addition, 

we have used our own advisers Ernst & Young (EY) to test both the proposed business plan and 

the external analysis. This included a review of all available documentation and detailed 

questioning of the Executive and its advisers.59 EY advised on the financial assumptions in the 

five-year business plan, reviewed the KPMG report and the relevant parts of the OC&C work, and 

compared the financial forecasts with relevant industry benchmarks. Its advice has helped to 

inform our conclusions on whether BBC Studios will be established and is likely to operate in the 

long-term in a manner that meets the commercial efficiency test and is consistent with the 

market economy operator principle. While the assessment of commercial efficiency is one for the 

Trust alone to make (as made clear in our consultation document) some stakeholders did 

comment specifically on this area. We have reflected their comments below where relevant to 

our overall assessment on commercial efficiency.   

Analysis 

 

The job of the Trust is to decide whether the Executive has made a robust financial case that 

persuades us that Studios will meet the criterion of commercial efficiency within a reasonable 

timeframe; the Board and Ofcom will then have a role in monitoring actual delivery.60 We have 

focused in particular on: 

(i) the robustness of the process to develop the plan and how it compares with what a 

market operator would do 

(ii) whether changes being made to create a flexible cost base are capable of responding 

to fluctuations in demand 

(iii) whether an appropriate set of assumptions was used to develop the plans 

                                                 
59 In addition to the formal submission to the Trust and the supporting documents that accompanied it, the Executive has 
supplied a significant amount of supplementary information in response to questions raised by the Trust Unit and by EY. 
60 Charter, article 20(3)(j) (the Board) and article 46(6) (Ofcom), and Agreement, clause 28 (Ofcom). 

http://downloads.bbc.co.uk/bbctrust/assets/files/pdf/our_work/bbc_studios/2016/studios_consultation.pdf


 
 

21 

(iv) the proposed capital structure for the business 

(v) financial projections (in particular profitability and rate of return for FY17-18 to 21-22) 

and benchmarking of planned profit margins against the market 

(vi) whether the financial projections have been subjected to appropriate sensitivity 

analysis 

(vii) how performance of the business will be monitored by the BBC  

 

(i) Robustness of process 

 

The plans for BBC Studios were in development for more than two years. During this time, 

significant work was undertaken by the BBC and this was supported and validated by external 

advisers including KPMG on commercial efficiency and OC&C on market distortion. Overall, we 

are satisfied that the Executive has adopted a reasonable approach and that the process it has 

followed to develop the business plan is broadly what we would expect from a market operator.  

 

(ii) Flexible cost base 

 

It is clear from the proposal that it is critical to have a flexible operating model which allows the 

cost base to be adjusted according to business levels, in order to drive efficiency and build 

margin. We have studied the business plan to understand how this transition will be achieved, 

with a particular focus on changes required to the staffing model. The plan is based on detailed 

analysis with support from external advisers and the Executive has supplied supplementary 

material in response to questions from the Trust. The Executive has emphasised that structural 

changes to commissioning will lead to full competition over the period of the new Charter61 and 

will entail the move to a more flexible staffing model, regardless of whether BBC Studios is 

established as a commercial subsidiary or not. We note that the BBC has already announced 

initial plans, notifying staff and the unions of its intentions.  

 

We considered in particular the proportion of continuing (fixed cost) staff proposed for BBC 

Studios and how this compared to other producers. EY also examined staff costs as a percentage 

of income during the business plan period. The plans show staff costs falling both in absolute 

terms and as a percentage of projected income through the period of the plan. Staffing is the 

largest single element in production costs and there is a risk that higher remuneration for key 

talent will place an upward pressure on the cost base.  If the business is unable to deliver 

planned cost reductions it will have a significant impact on profitability. While the Executive 

maintains that the proposed staff reductions are achievable, we recommend that the new BBC 

Board monitors these metrics carefully as part of its duty to oversee the performance of 

commercial BBC subsidiaries.62 

 

The Executive acknowledges a degree of industrial relations risk in relation to its restructuring 

plans, and has confirmed that these risks have been factored into the business plan cost and 

                                                 
61 See, in the Agreement, Schedule 3, paragraph 7. 
62 Charter, article 20(3)(j). 
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revenue forecasts. EY note that the cost savings plans are based on detailed analysis, and 

support from external advisers. They acknowledge that the Executive has greater certainty of 

(and therefore greater confidence in) the cost savings projections in earlier years than later years 

of the business plan, and note that it plans to monitor its cost position closely (and will be able to 

flex its costs up or down depending on business scale). EY also examined BBC plans for 

delivering overhead savings, noting that the external advisers supported their development and 

identifying specific initiatives already underway to reduce overhead costs across all areas of 

spending. 

(iii) Assumptions used in the plan 

 

As part of our assessment, we considered whether the BBC had adopted a reasonable approach 

to developing the revenue assumptions. 

 

Revenue planning for BBC commissions 

 

EY concludes that the Executive has taken a broadly commercial approach to revenue planning.  

They found evidence of detailed thinking on the approaches to revenue cost projections in the 

business plan. EY note that the plan reflects the intended shift to a more commercial business. 

EY consider that almost all of the genres of relevance to BBC Studios are broadly robust in the 

UK market. While this is not the case for comedy, EY considers that the particular challenges 

associated with this genre have been factored into the business plan. In preparing the business 

plan, the Executive undertook detailed analysis (which has been shared with the Trust) of a 

range of risks including talent acquisition, changes in demand patterns and competitive dynamics 

at a genre and sub-genre level. 

Income from BBC commissions is forecast to decline over the plan period, both in absolute terms 

and as a proportion of total income. This is consistent with structural changes in the marketplace 

that will lead to increased contestability and competition. While the plan does not factor in 

assumptions about specific reductions in the overall BBC commissioning budget, BBC Studios (like 

other programme makers) is aware of future funding constraints and that these are likely to 

impact what the BBC can afford to spend on content. BBC Studios is however confident that the 

move to a more flexible cost base will enable it to cope with any fluctuations in the level of 

demand and we agree with its assessment. 

 

Revenue planning for third party commissions 

 

EY considered the overall commissions market in which BBC Studios will operate. PSB 

commissions (mainly from the BBC) will continue to provide the main source of revenue for BBC 

Studios and while market trends for PSB commissions are mixed, spending remains substantial 

and broadly robust. While data on non-PSB commissioning spend are limited, EY conclude that in 
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general there appears to be a growing market. In addition, EY consider it reasonable to suggest 

that BBC Studios has an opportunity to produce content for non-UK buyers. They therefore 

conclude that the planning assumptions about third party commissions appear prudent. 

 

Development costs and income 

 

Securing sufficient funding to cover development costs is critical to the success of the business.  

The plan assumes that BBC Studios will compete with external producers for development 

funding from a BBC contestable pot and makes reasonable assumptions about the proportion of 

such funding it is likely to secure. Over and above this, the business plan includes provision for 

development funding from BBC Studios itself. The plan also allows for some development funding 

from BBC Worldwide (BBCW) which would be recoverable as profits are generated. Any 

development funding between BBC Studios and BBCW would be subject to contractual 

agreements that are still being drawn up. We are satisfied however that the assumptions made in 

the business plan about the level of income from BBCW are reasonable. 

(iv) Proposed capital structure 

 

The business plan includes balance sheet and cash flow projections covering a five-year period.  

We sought advice from EY on whether the proposed capital structure was appropriate, with a 

particular focus on the proposals for commercial borrowing and debt financing. EY concluded that 

BBC Studios is not expected to require a large amount of initial debt to manage the business; and 

it will pay a rate of interest in line with the rest of the BBC commercial subsidiaries.  They noted 

that the KPMG report also sets out how early years will be funded and notes that inter-company 

debts will be paid off by FY [ - REDACTED - ]. This general area also attracted comments from 

stakeholders. BECTU expressed concerns that BBC Studios would need to raise significant debt 

finance and that the burden of interest charges could increase its cost base and, in consequence, 

the prices it charges for the content it made. These concerns are not however validated either in 

the financial plans we have seen or advice we have had from EY. 

 

(v) Financial projections and benchmarking 

 

The BBC has benchmarked production margin assumptions in the business plan against market 

comparators based, in particular, on OC&C genre by genre benchmarking of industry gross 

production margins. KPMG states that while forecast gross and net margins are initially below 

average industry benchmarks, the projections over a longer time period ([ - REDACTED - ]) 

create potential for considerable improvements in margins. They conclude that projected margins 

on new IP are in line with market benchmarks.  

 

KPMG conclude that a market operator in a similar position to the BBC could accept lower overall 

business profitability on account of stable revenues from its legacy business, a risk profile 

reflective of BBC Studios’ strategic choices about its target production mix, growing profitability 
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over time and upside potential to reduce costs. They also note that low margins on legacy 

business limit the potential for any cross-subsidy between this and new business activity where 

BBC Studios will compete in the market.   

 

EY observe that while there are inherent challenges in benchmarking BBC Studios’ performance 

against commercial comparators, the work suggests that with one exception the margins fall 

within, but at the lower end of, the market range.63 EY conclude that it is reasonable for the 

margins to fall at the lower end of the market range, noting that BBC Studios will need to 

continue to produce a wider range of content than the benchmarked commercial production 

companies and will need to continue to comply with BBC policies and objectives. Further, while 

margins are forecast to improve, they remain within the OC&C benchmark range.  

 

Some stakeholders raised specific issues in this area and identified a tension between commercial 

incentives that must, of necessity, drive profitability and public service ambitions which would 

inevitably entail the production of less commercially attractive content. We can see the tension 

and addressed it in the strategic framework. The framework acknowledges that BBC-owned 

businesses may be subject to additional requirements or constraints and that these should be 

factored in when considering commercial efficiency.64 Furthermore, we have seen from the 

business plan that BBC Studios aims to become the key supplier to the BBC. The ability to deliver 

the full range of BBC public service content is not only a competitive strength but also a core 

requirement which must be sustained. 

 

A call arose in response to our consultation for an effective rate of return for both BBC Studios 

and BBCW, to help ensure a 'level playing field' and for the BBC to set target rates of return and 

for Ofcom to scrutinise and amend these. The Trust currently requires the Executive Board to set 

commercial targets for each commercial service and to monitor performance against these 

targets. Under current governance arrangements the Trust itself oversees this process.   

 

We therefore recommend that the new Board implements effective oversight arrangements for 

the strategy and performance of BBC Studios and pays close attention to its commercial 

performance, ensuring that commercial performance targets are set on an annual basis and that 

performance is monitored at appropriate points in the year. The new Board should also assess 

regularly the commercial efficiency of the business, having regard to its strategic value and 

financial returns against benchmark data, and should ensure that its methodology and findings 

are made public. 

 

Sensitivity analysis 

The business plan includes a preliminary financial plan which projects the performance of the 

                                                 
63 The exception is comedy, where the sample size too small to deliver a meaningful range. 
64 In the case of BBC Studios we note, for example, that the business is committing to adhere to the BBC's own stringent 
editorial controls even when undertaking work for clients outside the BBC. 

http://downloads.bbc.co.uk/bbctrust/assets/files/pdf/our_work/commercial/commercial_framework/strategic_framework_commercial.pdf


 
 

25 

business over a five-year period from 2017/18 to 2021/22. The plan sets out the key 

assumptions that BBC Studios has made in the following areas: 

 

 business levels 

 returning series 

 existing titles 

 pricing 

 production costs (detailed breakdown) 

 overhead costs (detailed breakdown) 

 development costs and income 

 commercial relationship with BBCW 

 depreciation/amortization 

 M&A activity 

 cash flow 

 

The impact of any changes to these assumptions is examined in some detail in the plan, and a 

significant part of the work undertaken by KPMG is devoted to stress-testing the figures and 

assumptions. They conclude that the projections are internally consistent and have been 

prepared at an appropriate level of detail. They also confirm that the assumptions are consistent 

with their understanding of the anticipated post-separation arrangements for BBC Studios. 

EY has confirmed that the BBC conducted downside risk analysis as part of its internal planning 

and analysis of tendering risk, following publication of the White Paper in July. EY comment that 

this analysis is intended to be illustrative, but does highlight several potential risks to the plan.  

They understand that the BBC’s analysis was high-level, and does not take full account of the 

mitigations that BBC Studios might adopt were the risks to arise. The analysis reveals that while 

in some cases a quite significant impact on revenues will not necessarily have the same impact 

on profitability (for instance, if commissioning income were to decline significantly, BBC Studios 

would act by flexing the cost base downwards). There are other downside risks where this is not 

the case (for example if no mitigating action was taken, flat pricing on BBC commissions could (in 

extremis) more than offset the cumulative EBITDA over the plan period). Similarly, if BBC Studios 

was unable to secure the projected margins on new IP, this would also have serious implications.  

While BBC Studios has not undertaken detailed work on the mitigating actions they would need 

to take if such adverse risks materialised they remain confident that with full implementation of 

the flexible cost base they would be able to respond as effectively as any other commercial 

operator. The KPMG sensitivity analysis itemises several standalone sensitivities, including 

potential upsides to the plan – we understand that the KPMG sensitivity analysis was intended to 

build on and develop the internal BBC analysis. In so doing, it highlights several more moderate 

sensitivities to the plan. It further considers upsides not considered in the base business plan or 

the BBC internal analysis – e.g. the inclusion of a breakout hit, and an increase in the proportion 
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of returning series in new IP. 

However, the BBC and KPMG analyses did not appear to be fully aligned in the issues they 

address, and so we raised several questions with the Executive – for instance, the BBC analysis 

included a downside risk around pricing inflation, which could have a material adverse impact on 

the business plan; but this risk did not appear to be explicitly reflected in the KPMG analysis. As a 

result, we asked the Executive whether all relevant risks had been considered. We were satisfied 

with the Executive’s response – which was that the BBC and KPMG risk analyses are 

complementary; that the pricing inflation risk was modelled as an extreme example, which is not 

expected to occur (and could be mitigated) in practice; and that BBC Studios will monitor risks on 

an ongoing basis. 

In terms of overhead costs, BECTU suggested that BBC Studios would have to use central BBC 

services (such as IT, HR, security and premises) and that these would be charged above the 

market rate, putting BBC Studios at a serious cost disadvantage.65 While there could be an 

expectation that BBC Studios will use certain central service contracts, it would only apply if doing 

so was in the best overall interests of the BBC. It was noted that many of the BBC's central 

contracts incorporate provisions for variations in the level of demand.  

(vi) Performance monitoring 

Given that several key variables could have a material impact on financial performance, we 

consider that regular and effective monitoring is vital. The business plan includes proposals for 

governance arrangements intended to ensure, among other things, that the BBC Group as 

ultimate owner of the proposed new commercial subsidiary has oversight of the strategy and 

performance of the business. 

 

With the move to a new regulatory model, the plan suggests that detailed governance 

arrangements for all commercial subsidiaries, including BBC Studios if approved, will be for the 

new BBC Board to determine.66 Without that Board in place the Trust acknowledges that the BBC 

has been unable to specify in its submission what form these new oversight arrangements will 

take. The proposals provide for the strategy to be reviewed and updated annually either by the 

BBC Board or by a new intermediary board sitting above the BBC Studios board that would be 

accountable for the operation of the business. The proposals suggest that the BBC, through 

whatever structure is put in place, would also: 

                                                 
65 BECTU was concerned about value for money more broadly and suggested that ‘the BBC will have surrendered its ability to 
use its significant in-house production capacity to prevent prices in the open market rising unreasonably.’ However we consider 
that by subjecting future contracts to competition, this should prevent prices rising unreasonably, something we discuss further 
in the fair trading section below. 
66 Charter. article 20(3)(j). 
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 approve an annual business plan for BBC Studios including financial targets 

 consider proposals and initiatives that are escalated by BBC Studios during the year under 

an agreed delegated financial authorities framework 

 monitor the performance of BBC Studios against its strategy and business plan on a 

quarterly basis throughout the year 

 ensure the compliance of BBC Studios with its fair trading framework 

 ensure that reports and accounts are published each year 

 

These proposals would in effect mirror the oversight arrangements for BBC commercial services 

that the Trust put in place when it published the strategic framework in 2015 and would ensure 

that performance was kept under regular review, enabling the new BBC board to reassess 

commercial efficiency on a regular basis. We therefore recommend that the new BBC 

board implements effective oversight arrangements for the strategy and performance 

of BBC Studios. The new BBC board should set commercial performance targets on an 

annual basis and monitor performance at appropriate points in the year. It should 

regularly assess the commercial efficiency of the business, having regard to its 

strategic value and financial returns against benchmark data, and should ensure that 

its methodology and findings are made public. 67 

Transfer pricing arrangements 

As part of our assessment, we also asked EY to consider whether, in light of their recent work for 

the Trust on transfer pricing, there were any material issues in relation to transfer pricing in the 

proposal. We set out their conclusions in section 3.5 on fair trading and market distortion, below.  

Additional issues 

Transparency 

While the question of commercial efficiency is one for the Trust alone to determine, several 

stakeholders made repeated calls for much greater transparency around the business plans. 68 An 

issue raised in the consultation was the lack of transparency. One view expressed was that there 

was no justification for withholding the business case, financial plan and underpinning 

independent advice. We remain convinced that the degree of transparency is appropriate. The 

business plan contains commercially sensitive information and its publication was not necessary 

for industry to understand and respond to the proposals to the extent that we were seeking 

comments on the other criteria.  

                                                 
67 The respective roles of the BBC Board and Ofcom under the new Charter and Agreement are set out in section 1.4. 
68 The same concerns were expressed in 2015 when the Trust consulted on the future of BBC supply arrangements for the 
production of its television, radio and online content and services before publishing its advice to Government. 

http://downloads.bbc.co.uk/bbctrust/assets/files/pdf/our_work/commercial/commercial_framework/commercial_framework.pdf
http://downloads.bbc.co.uk/bbctrust/assets/files/pdf/our_work/transfer_pricing/bbc_transfer_pricing.pdf


 
 

28 

It is not normal practice for any business to publish details of its commercial plans and public 

consultation is not normally part of our process for assessing commercial proposals from the BBC. 

In this particular case it was undertaken in response to a Government call for further detail to be 

made available to industry. We have therefore published a significant amount of further 

information from the Executive which includes an explanation of how the proposal meets the 

commercial efficiency criterion. We are also now publishing this explanation of how we conducted 

our assessment and the basis on which we reached our conclusions. This is a greater degree of 

transparency than the standard procedures provide for and we are satisfied that an appropriate 

balance has been struck, one which takes account of the significance of these plans for the BBC, 

the impact on the wider market and the interests of licence fee payers. 

 

Remuneration and reward 

 

By offering a greater share of the rewards to a small number of key staff, the proposal generates 

a subsidiary risk that labour costs rise substantially. The Executive remains confident in its ability 

to manage staff costs at least in the early years of the business, but makes the general 

observation that, as is the case for most forecasts, the level of confidence underpinning the 

longer-term projections is lower.  

Conclusions 

 

The Trust has concluded that the BBC Studios plans as presented to the Trust will, if 

implemented, meet the commercial efficiency requirement within a reasonable timeframe from 

launch and on an ongoing basis over time.  We have seen evidence that the business plan has 

been developed in a robust and detailed way, consistent with market practice. The assumptions 

in the plan appear clear and reasonable and we are satisfied that the Executive has struck the 

right balance between ambition and risk. 

While risk is inherent in every business plan, BBC Studios appears neither overly optimistic nor 

unduly cautious. Both the BBC and KPMG assessments of downside risk were considered in 

developing the financial projections and independent advisers for both the BBC and the Trust are 

satisfied that it is reasonable to treat the figures in the plan as a ‘base case’ projection with 

potential for both upside and downside as the business develops. We have seen evidence of 

detailed analysis of both sources of revenue and cost base, and we note that the successful 

transition to a more variable cost base is central to the delivery of the plan. 

The plan delivers a reasonable long-term rate of return, and while it is at the lower end of the 

range of commercial returns that were benchmarked, we are satisfied that the long-term rate of 

return projected in the plans is consistent with market expectations and reflects the constraints 

that the BBC as owner of the business will place on it (such as the focus on serving the full range 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/524863/DCMS_A_BBC_for_the_future_linked_rev1.pdf.
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of needs of the BBC public service and the requirement for compliance with its editorial 

standards). In terms of ongoing performance, the strategic framework makes provision for 

performance to be assessed on an annual basis as an integral part of the budget approval 

process, to determine whether each BBC commercial service exhibits commercial efficiency on an 

ongoing basis.  We include in our conclusions clear recommendations both to the BBC Board and 

to Ofcom as the future regulator to address, through the procedures they put in place to keep 

under review whether BBC Studios is able to deliver and continually demonstrate the commercial 

efficiency implied in the proposals.  

3.4 Brand and reputation 

Summary of findings 
 

Having assessed the proposed controls and compared them with the operation of safeguards in 

other commercial subsidiaries (such as BBCW) it is our view that the proposal provides for 

appropriate and proportionate measures for protecting the reputation of the BBC and the value of 

its brand. There are, however, some areas, relating mostly to content produced for 

third party broadcasters, where further refinement would strengthen the proposal 

and we recommend that the Executive undertakes this work. 

What we are required to consider 

 

The Trust must satisfy itself that the proposed commercial entity would not jeopardise the good 

reputation of the BBC or the value of its brand, both in the UK and overseas.  

Our approach 

 

We considered whether the proposal provides appropriate parameters and controls in terms of 

upholding and maintaining BBC editorial standards (which are central to its reputation). We also 

considered business practices and operational safeguards and the use of the BBC brand itself, 

particularly on content made for and broadcast by third parties. We structured our assessment 

into three core strands: 

 editorial standards 

 associated compliance issues 

 brand usage and protection 

 

Where there are parallels with the proposed arrangements for BBC Studios and those of BBCW 

we have considered the effectiveness of the arrangements in BBCW and how the arrangements 

might, in practice, apply to BBC Studios.  

http://downloads.bbc.co.uk/bbctrust/assets/files/pdf/our_work/commercial/commercial_framework/commercial_framework.pdf
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Analysis 

 

The main case outlines (at page 40) several brand and reputational risks along with proposed 

mitigations. We think that these risks fall broadly into the three strands identified above. 

(i) Editorial standards 

The BBC’s editorial standards are integral to the delivery of its public service obligations and 

underpin its reputation around the world as a trusted broadcaster of high-quality content. It is 

vitally important that BBC Studios continues to uphold these standards in the content it produces, 

whether for the BBC or third parties. In this respect, the proposal contains several controls for 

editorial compliance: 

 all BBC Studios content must abide by the BBC editorial guidelines 

 BBC Studios staff will continue to receive appropriate editorial training as required by 

the BBC Group   

 BBC Studios will have continued access to relevant advisory units including editorial 

policy, which will advise on all content that it produces (including for third parties) 

 BBC Studios’ executive producers will remain accountable for ensuring that 

programmes meet the standards set out in the BBC editorial guidelines 

 There will be regular reviews by the BBC of the editorial scope of BBC Studios 

 BBC Studios will appoint a compliance, editorial and governance (CEG) manager who 

will ensure compliance with BBC regulatory policy 

 

We consider the measures overall are proportionate and note the emphasis on public service 

values as the primary driver for content production (ahead of commercial imperatives). BBC 

Studios plans to build on existing BBC processes and protocols where possible. But we think that 

effort should also go into embedding public service values into the organisational culture. Given 

staff will transfer from the BBC this will provide a strong starting point, but the culture will need 

to be sustained over time and it will require effort to ensure that values are not lost in the move 

to full competition. The proposals make clear that staff will undertake mandatory BBC training 

and have access to all relevant BBC group guidance and advice (such as editorial policy). Further, 

the CEG manager will have a central role in implementing processes, ensuring that staff receive 

mandatory training and advice on editorial policy and compliance. 

Monitoring compliance  

 

To uphold BBC editorial standards, staff will need ready access to guidance and advice on 

compliance, both from the BBC public service and the CEG manager. The role of the CEG 

manager parallels existing roles within BBCW and there may be resources or expertise within 
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BBCW that BBC Studios could procure to assist in monitoring editorial compliance in this regard. 

The proposal notes that the BBC editorial guidelines will need to be amended to allow for 

instances where content is produced for third parties. There is already a precedent here – BBCW 

produces third party content under a bespoke set of editorial guidelines that protect the editorial 

integrity and independence of the BBC. It demonstrates that guidelines can in practice be used to 

maintain BBC editorial standards in a commercial context. 

Complaints 

 

The BBC complaints process is an important tool for preserving editorial standards. The BBC will 

need to adapt its complaints process to reflect changes to its regulation and governance under 

the new Charter. Until the new process is established, the Executive has proposed that 

complaints about BBC Studios content will follow the existing process for complaints about 

independently-produced content.  

 

In cases where content is made for third parties, the broadcaster will have responsibility for 

compliance with the relevant regulatory code. However, BBC Studios will be responsible for 

ensuring content meets the BBC editorial guidelines. The system in place at BBCW, where the 

existing complaints process applies to BBC content (taken to mean anything that is branded as 

BBC content, even if not broadcast on a BBC channel) should apply also to BBC Studios. For 

example, where BBCW has made a programme for a third party that is subsequently the subject 

of a complaint about production, funding or editorial compliance, BBCW would handle the 

complaint. It would expect the complaint to be passed to them if it related to the creation of 

content, rather than broadcaster-led decisions about (for example) scheduling and presentation. 

We consider that the proposals overall provide appropriate safeguards. There are however three 

areas relating to third party commissions that would benefit from further refinement: 

Differences between BBC editorial guidelines and Ofcom broadcasting code 

There may be instances where a programme complies with the Ofcom code but not with 

BBC editorial guidelines. By way of example, the Ofcom code requires accuracy only in 

news but the BBC guidelines require it across all content. The BBC Group will need to 

make clear in such instances which advice should take precedence. Similarly, there may 

be occasions where financing arrangements for content produced for third parties conflict 

with the Ofcom regulations on the funding of programmes. We recommend that any 

potential conflicts are addressed when the guidelines are redrafted. 

Corporate production 

The production of content for corporations and cultural institutions could pose a number 

of reputational or impartiality issues for the BBC. We recommend that the new BBC 

Board should consider whether to implement checks or safeguards – for 
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example, requiring that corporate work is approved by the BBC Group and that 

formal annual reporting is provided on the number and nature of projects in 

this area. 

 

Complaints process 

While the proposals are clear that reputational complaints about content produced for 

third parties would be handled by BBC Studios, we recommend that the new BBC 

Board additionally ensures that its regular reporting arrangements cover third 

party complaints. 

(ii) Associated compliance issues 

In addition to editorial integrity, it is important that BBC Studios’ regulatory policy and practices 

align with those of the BBC. Maintaining existing protocols will ensure that there is no diminution 

of those standards. So, in addition to the BBC editorial guidelines and the Ofcom code, BBC 

Studios will operate under BBC rules on advertising and sponsorship, fair trading and brand and 

design and any other applicable guidelines such as those on child protection, whistleblowing, 

health and safety, data protection, anti-bribery and funding and state aid regulations. 

 

BBC Studios will (as now) have a child protection adviser embedded within genre divisions and 

the BBC Group will continue to provide health and safety advice to production teams. We 

consider this entirely appropriate. The bulk of other regulatory obligations will fall to the CEG 

manager and it is important that the post holder has sufficient resource to carry out these duties. 

For example, the CEG manager may initially have a role in advising on the selection of 

commercial partners and the type of third party content that is produced. In considering whether 

an activity might jeopardise the reputation of the BBC, it will be important to factor in the 

broader (and sometimes less obvious) effects. In preserving existing BBC procedures and 

appointing a CEG manager, we consider that the proposal takes appropriate steps for maintaining 

the reputation of the BBC for ethical and responsible programme-making. 

(iii) Brand usage and protection 

BBC Studios will use established frameworks and protocols to manage brand usage. It will also 

appoint a senior lead for brand and marketing with specific responsibility for safeguarding the 

identity of the BBC brand and for supporting the overall BBC brand and marketing strategy. In its 

consultation response, VLV considered that the proposal satisfied the need to ensure that the 

reputation of the BBC and the value of its brand were protected. But other stakeholders 

disagreed. TAC suggested that there was a potential conflict of interest because the senior lead 

for brand and marketing would report to the BBC Group director of marketing.  
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TAC was concerned that this would lead to a focus on business maximisation rather than brand 

protection. We have considered the point carefully but note that the group director of marketing 

is tasked with ensuring the protection and value of the BBC brand rather than simply maximising 

its exposure, and we do not therefore consider the reporting lines to be problematic. The 

proposed controls for the use of the master brand and external benchmarking of its fee are 

already in existence with subsidiaries such as BBCW and in our view provide proportionate 

protections. 

Conclusions 

The proposal provides that, because (i) all BBC Studios content should meet BBC editorial 

standards; and (ii) the business should operate in accordance with broader BBC regulatory 

policies and obligations on child protection, health and safety, data protection, fair trading, 

funding, advertising and sponsorship; then the BBC brand and value should therefore be 

safeguarded. We are satisfied that appropriate and proportionate measures are in place to 

ensure that the establishment of BBC Studios as a commercial subsidiary does not damage the 

good reputation of the BBC or the value of its brand. There is a persuasive case that adherence 

to the BBC editorial guidelines will provide a unique selling point and that by making content for 

third parties as well as the BBC, BBC Studios can play a key role in enhancing the reputation of 

the BBC, both in the UK and internationally. We do however recommend that the Executive 

undertakes further work clarifying which standards apply, and who (BBC Studios or 

broadcaster) is responsible for them, in relation to third party content, as above, to 

strengthen existing safeguards in this area. 

3.5 Fair trading and market distortion 

Summary of findings 

 

The proposal seeks to demonstrate how: 

 

1. the overall concept of BBC Studios as a commercial subsidiary is compliant with the EU 

state aid rules and the BBC fair trading framework 

2. the incorporation of BBC Studios into a limited company separate from the public service 

will be compliant with the EU State Aid rules and the fair trading framework 

3. the ongoing operation of BBC Studios will be compliant with relevant competition and 

state aid rules and the fair trading framework, including:  

 

a. operational and financial separation between BBC Studios and the public service;  

b. an arm’s length relationship between BBC Studios and BBC public service, 

including:  



 
 

34 

i. an arm’s length commissioning relationship between BBC Studios and the 

public service 

ii. fair transfer pricing for transfer of public service assets and access to 

public service services/assets 

c. BBC Studios will pay fair, non-preferential rates for use of BBC Group services and 

assets 

d. the relationship between BBC Studios and BBCW reflects their strategic alignment 

and does not engage state aid law 

e. there will be no unfair promotion of the BBC’s commercial activities through the 

BBC’s public service activities.  

 

4. BBC Studios will not distort the market, and will: 

 

a. comply with competition law; and 

b. have no significant negative impacts on competition.  

 

Having assessed the proposal, comparing it where appropriate with the application and operation 

of existing commercial subsidiaries (such as BBCW), we are satisfied that if established and 

operated as set out in the application, BBC Studios would comply with the fair trading framework 

and avoid distorting the market. Indeed, the fact that BBC public services will increasingly subject 

more of its programmes to competition, and our conclusion (see below) that Studios will not be 

supported by public funds and will not distort the market, suggest the proposals will have a 

positive impact on the market, and that BBC Studios will be subject to the operation of market 

forces.  

What we are required to consider 

 

The fourth commercial criterion states that all BBC commercial activities must comply with the 

Trust’s fair trading policy and the BBC’s fair trading guidelines (the fair trading framework) and in 

particular avoid distorting the market.  

Our approach 

 

Our analysis has focussed on: 

 

1. whether BBC Studios will comply with state aid law (and in particular, will not receive 

subsidies or any other selective advantage from the public services)69 and other 

aspects of competition law; and 

                                                 
69 As reflected in Chapter 3 (‘Separation’) of the Fair Trading Guidelines. 
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2. whether the entry of BBC Studios as a commercial subsidiary of the BBC into the 

market for the supply of programmes to the BBC and others, and its ongoing 

operation, will distort that market. 

 

As part of assessment we reviewed: 

 

 information and analysis supplied by the Executive, which has considered the different 

aspects of the proposals that could pose a risk to compliance with the fair trading 

framework or generate market distortions, in particular focusing on transfer pricing and 

compliance with state aid law 

 supporting materials also supplied by the Executive, including independent assessments 

by KPMG and OC&C strategy consultants 

 work separately commissioned from EY by the Trust, who were asked to provide a high-

level assessment of the transfer pricing aspects of the proposals, following their 

contribution to the transfer pricing review70 

 relevant responses to the public consultation 

 

Where there are parallels between the proposed arrangements for BBC Studios and those in 

operation at BBCW, we have considered the effectiveness of the arrangements for BBCW and 

how they might, in practice, apply to BBC Studios.  

Analysis 

 

Compliance with State aid law and other aspects of competition law 

 

Cross-subsidies and market distortion 

 

In this section, we look at the proposed measures for ensuring that BBC Studios does not receive 

selective advantages through its relationship with the public services, in particular by receiving 

subsidies funded by licence fee revenue. Subsidisation could occur: 

 at the point when BBC Studios is formed as an independent commercial entity, in the 

terms on which the subsidiary acquires assets from the Public Service, and 

 during the ongoing operation of BBC Studios, in transactions between it and the public 

service 

 

Financial and operational separation 

 

The BBC is required to keep its commercial services financially and operationally separate from its 

public services, principally to ensure that they comply with state aid law and do not distort the 

                                                 
70 http://www.bbc.co.uk/bbctrust/news/press_releases/2016/transfer_pricing.  

http://downloads.bbc.co.uk/bbctrust/assets/files/pdf/our_work/transfer_pricing/bbc_transfer_pricing.pdf
http://www.bbc.co.uk/bbctrust/news/press_releases/2016/transfer_pricing
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market.71  

 

The proposed operation of BBC Studios 

 

In terms of operational separation, Studios will operate as a separate company, run by a board of 

directors with the usual fiduciary responsibilities to the company. It will be a wholly owned 

subsidiary of BBC Ventures Group, sitting alongside other BBC commercial subsidiaries. As is the 

case with existing commercial subsidiaries, the executive leadership of BBC Studios will not hold 

positions in the BBC public service, and the roles and responsibilities of the executive leadership 

and senior management are to be clearly defined, with no shared accountability between the 

public service and BBC Studios. The director-general and the deputy director-general inevitably 

have a role that spans both the public services and the commercial arm because they sit at the 

apex of the BBC’s governing and management structure. The one other exception, again 

confined to the most senior levels and consistent with current practice for BBCW, is that the 

director of BBC Studios will also sit on the BBC executive committee that sits beneath the new 

BBC board. 

Below board level, staff will be employed by, and clearly accountable to, either the BBC public 

service or BBC Studios. We understand that a small number of staff will work across both Studios 

and the public service, in centres where production teams are not large enough to support 

separate business teams, and that, very occasionally, BBC public service staff in the nations and 

regions will also assist, with the appropriate proportion of their time charged to Studios. We are 

satisfied that clear principles (which have operated in other areas of the BBC) will govern these 

arrangements and ensure that they comply with state aid law and the fair trading guidelines and 

do not distort the market. In particular, we noted the Executive’s assurances that: 

 where Studios staff are contracted to assist the public service (which it acknowledged 

would constitute the provision of a commercial service) costs would be charged on a 

fully-allocated basis 

 where public service staff are contracted to assist Studios, the public service would retain 

ultimate control over the use of their time and they remain in principle available to work 

for the public service. Further, regardless of whether a particular arrangement is ad hoc 

or continuing, Studios will pay fully-allocated staff costs 

 the fair trading and competition law team will review the operation of such arrangements 

annually to ensure that Studios is not receiving a selective advantage (which would raise 

an issue in state aid law) 

 

As a separate subsidiary BBC Studios will prepare and publish its company accounts annually 

under IFRS, to show the performance of the business and its trading relationships with the rest 

of the BBC Group. The accounts will also be consolidated in the published Group accounts. 

                                                 
71 Clause 68 of the Agreement, and paragraph 3.3 of the BBC’s fair trading guidelines. 
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Stakeholder concerns 

 

Some stakeholders argued for complete transparency of the proposed separation arrangements 

to avoid cross subsidy and ensure fair pricing, and for practical measures to ensure that arm’s 

length relationships can be enforced – e.g. ensuring that relevant teams are not located near 

each other.
72

 Stakeholders also expressed concerns about potential conflicts of interest in relation 

to reporting lines. There was concern about potential conflicts that could arise from the director 

of BBC Studios’ presence on the BBC executive committee. Another concern was that the director 

of Studios would report to the BBC commercial director. On this second point, we note that the 

director of Studios will in fact report to the director general. 

 

Our findings on separation 

 

We are satisfied that the proposed levels of operational and financial separation are in line with 

the current requirements of the fair trading framework and will be compliant with EU state aid 

law. The proposal anticipates that the BBC will create an executive committee beneath its new 

board comprising senior executive directors to ensure the effective running of the corporation. 

The director of BBC Studios would be a member of this committee, just as the CEO of BBCW is a 

member of the current executive board. The proposal is in line with the current framework for 

commercial services, which provides for a director serving on the board of a commercial service 

also to serve on the BBC executive board. 

Given the need to ensure that commercial activities do not distort the market or gain an unfair 

competitive advantage,
73

 the Board must ensure that its governance structure provides for 

adequate financial and operational separation, and that potential conflicts of interest can be 

managed. There is a particular need to avoid undue influence being exercised in the relationship 

between the public service and Studios (such that, for example, Studios receives preferential 

treatment in the commissioning process) and such separation arrangements should be 

transparent to industry (including the role that individuals will play across the different boards). 

The Trust’s fair trading review contained several recommendations for transparency. These are 

currently being implemented by the Executive and include the publication of Studios’ financial 

statements, information on the board composition and the links between senior management, 

the BBC Board and the public service. Under the new Framework Agreement, it will be open to 

Ofcom to set rules as to the level of transparency to which Studios will be subject,
74

 and the fair 

trading reviews will be of assistance in this respect. 

 

                                                 
72 As raised by stakeholders including ITN and PACT. 
73 See, in the new Agreement, clause 23(5)(d) and as to Ofcom’s role, clause 28(1). 
74 New Agreement, clause 28(1)(b). 
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Additional issues 

 

Shared costs 

 

The need for additional transparency in relation to shared costs (i.e. shared services such as HR 

and IT that are provided by the BBC Group) was raised in our consultation. Stakeholders were 

not clear whether BBC services would be charged at a rate which reflects fully allocated cost or 

whether BBC Studios would bear its fair share of BBC central overheads. There was also concern 

about poor visibility of the costs that are currently shared across BBC productions as part of 

existing contracts. It was felt that the lack of transparency might reduce competitors’ ability to 

win tenders if they did not know the level of cost that would be incurred if the contract was won 

externally. We are of the view that the level of separation complies with regulatory requirements 

and with EU state aid law, and that cost allocation is in line with market norms, which EY’s 

analysis confirms, hence we are satisfied that the proposal does not raises cross-subsidy 

concerns.  

 

Tendering process 

 

We consider it is important that Studios does not have an advantage in the tendering process 

and that, when a commission is put out for tender, all relevant information to guarantee a fair 

competition must be made available. The application75 describes how arrangements will be 

implemented and formally codified in a commissioning framework to ensure an arm’s length 

process, promising (for instance) clarity as to the process, publication of indicative programme 

tariffs, regular genre briefings, separation between Studios and in-house commissioners, and a 

‘clear, fair and transparent’ tendering process.76 There will also be review and complaints 

procedures.77 While the new BBC Board will need to ensure these arrangements are operated 

properly,78 we have no reason to doubt that they will provide a ‘level playing field’ for programme 

commissions that are opened to competition. We place some weight, too, on the experience of 

the BBC in programme tendering and the evidence that in-house production won only 20-25% of 

WoCC hours. 

 

Complaints 

 

We note also the role of external complaints to the BBC in addressing stakeholder concerns, 

rectifying failures and improving transparency. The application states that the BBC will ensure 

that there is a sufficiently comprehensive complaints process in place to address any concerns 

that may arise about BBC Studios following its launch as a commercial subsidiary. A 

                                                 
75 See section 3 and section 7.4.2. 
76 See the draft commissioning framework set out in Section 3.1 of the application, especially paragraphs 5 and 6. 
77 Draft commissioning framework, especially paragraph 8. 
78 We note that the new Board will have a general duty to have regard to the effect of the BBC’s activities on competition (new 
Charter, article 11(1)) and Ofcom will be able to set specific obligations in the Operating Framework to ensure that commercial 
activities do not, as a result of their relationship with the UK public services (and other public activities), distort the market or 
gain an unfair competitive advantage (ibid., article 46(6)). There is therefore scope for this issue to be addressed under the 
new structures. 
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comprehensive complaints process is an important part of guaranteeing market participation and 

providing assurance. Procedures for addressing alleged breaches of BBC obligations in this area 

are a continued requirement of the new regulatory regime and the new Board will be required to 

propose, publish and consult on an overall policy for handling complaints.
79

 In addition, a 

complainant left dissatisfied by the resolution of a complaint will be able to seek redress from 

Ofcom.
80

 

 

Transfer pricing 

 

We looked in particular at ‘transfer pricing’, i.e. the price at which, and other terms on which, 

transactions between the public service and Studios are carried out. We noted that, broadly 

speaking, such transactions should be conducted according to normal market principles, and 

prices should so far as possible be market prices. Robust and effective transfer pricing 

arrangements are critically important in ensuring that the fourth commercial criterion is met, and 

in particular that the proposals comply with state aid law. During 2016, EY conducted a review of 

transfer pricing in the BBC for the Trust (referred to below as ‘the transfer pricing review’).
81

 As 

part of our assessment we asked EY to review the transfer pricing procedures put forward for 

BBC Studios. EY has noted that the BBC Studios business case performs relatively well against 

the findings of the review, noting in particular: 

1. The payment for BBC Studios’ use of the BBC brand has drawn on the same PwC analysis 

used to inform the payment for use of the BBC brand by BBCW, and so follows a 

consistent methodology 

2. Market benchmarking has been used where applicable – notably in relation to production 

margins (drawing on the OC&C report). Further, EY have considered the commissioning 

spend per hour assumptions against available Ofcom market benchmarks, and BBC 

Studios’ assumptions are explicable with reference to those benchmarks 

3. Further to the Government’s decision in the White Paper, tendering is now a core part of 

the BBC content commissioning strategy, and so has been considered by the Executive 

when developing the BBC Studios business plan 

 

These observations are encouraging and we consider it reasonable to anticipate that BBC Studios 

will operate according to state aid law and the fair trading framework. In its submission, the 

Executive analysed both how the inception and the ongoing commercial operations of Studios will 

be compliant with state aid and the fair trading framework. The analysis describes the market 

economy operator (MEO) principle and the mechanisms for transferring tangible and intangible 

assets to BBC Studios at a fair price that does not use public resources to subsidise Studios by 

charging less than market price (which could amount to an illegal State aid). It also describes the 

                                                 
79 See, in the new Agreement, clause 56. 
80 See, in the new Agreement, clause 57. 
81 http://www.bbc.co.uk/bbctrust/news/press_releases/2016/transfer_pricing 

http://downloads.bbc.co.uk/bbctrust/assets/files/pdf/our_work/transfer_pricing/bbc_transfer_pricing.pdf
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proposed arrangements to maintain an ongoing arm’s-length relationship.
82

 

 

This issue received attention from stakeholders who raised several concerns. As a general point, 

stakeholders believe that transfer pricing between BBC Studios and BBC should be conducted 

transparently and fairly.
83

 For example ITN suggested that Ofcom should publish an annual 

report on the arm’s length agreements between the BBC and its subsidiaries and whether they 

are in line with fair trading guidelines. There was a call for rigorous oversight in future, and for 

the exact brand licence and the brand fee payment terms to be disclosed together with the 

independent report from KPMG on the financial plan that supports the commercial efficiency 

assessment. PACT argued for further transparency on the brand agreement and wanted Ofcom 

to undertake regular reviews of the effectiveness of the arrangements for ensuring compliance 

with state aid law and the fair trading framework. This last point was also raised by VLV. 

 

We agree that no unfair advantages should be received by Studios, and to help ensure this, 

transactions should be conducted at arm’s length. The transfer pricing review recommended that 

transparency of transactions would help to ensure the correct functioning of the transfer pricing 

regime and provide the market with assurance. In this respect the Executive has committed to 

require the fair trading auditor to sample test transfer pricing transactions and to publish the 

findings in the BBC annual report. This commitment will apply to all commercial subsidiaries.84 

 

We concluded that the information we published as part of our public consultation on the 

proposal was sufficient to allow the market to engage with the assessment, without jeopardising 

the ability of Studios to compete in the market. At the same time the Trust has reviewed all the 

material submitted by the Executive and required EY to comment in specific areas to help us 

reach a conclusion. EY has confirmed, with reference to its analysis of the KPMG work and its 

review of transfer pricing arrangements that it considers the proposed transfer pricing 

arrangements for BBC Studios to be likely to result in a pricing structure that is consistent with 

market practice. As noted above, a risk of subsidisation arises both at the point when Studios is 

initially commercialised and acquires public service assets and liabilities and during its ongoing 

operation. We looked at these in turn. 

 

Establishment of Studios and transfer of assets, liabilities and staff 

(i) Assets 

Under the proposal, all transfers of assets to Studios at its inception will be made at net book 

value, as a group restructure under common control. The business transferring will include  

                                                 
82 In this section we do not discuss the analysis of the MEO principle, since this is covered elsewhere in this paper but we focus 
on the mechanisms to ensure an arm’s-length relationship and the transfer price methodologies proposed for each tangible and 
intangible asset. 
83 As raised by stakeholders including ITN and PACT. 
84 It is open to Ofcom to decide (see clause 28(1)(b) of the new Agreement) whether other measures to increase transparency 
(and so ensure fair and non-distortive pricing) are needed. 
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on-going commissions from BBC Television that the public service wishes BBC Studios to continue 

to produce. In return, the public service will receive equity. Beyond the net book value of the net 

assets transferred into BBC Studios, there will be no further equity capital provided. Debt capital 

will be made available to BBC Studios through the commercial debt facility with BBC Commercial 

Holdings as part of business as usual, which will be priced at appropriate commercial rates. In 

terms of assets, the proposals do not entail the transfer of major assets, such as studios and 

other physical assets. The main assets involved are: 

1. Existing contracts on which BBC Studios (in-house) is working for the BBC. To guarantee 

continuity of supply for existing contracts and serve audiences effectively, BBC Studios 

will launch with a certain volume of continuing commissions and will continue to produce 

new series of programmes that were originally commissioned prior to its commercial 

launch (provided these are not tendered to a third party). This extends to the 

development of ideas which have been advanced to the stage where there are tangible 

outputs such as a treatment, pilot, script, taster or bible (or beyond this) and which are 

not in turnaround. The IP in such programmes and activities (existing IP) will, however, 

remain with the public service. 

 

2. Development activity— 

 

a. BBC Studios will be entitled to pitch to other broadcasters any ideas which have 

been developed to the point of tangible output but have been rejected or 

discontinued by BBC public service commissioners, but must repay any 

development funding paid by the public service. 

 

b. To the extent there are ideas in development or in turnaround at the year-end 

date on launch, these will be reviewed as part of the accounts preparation 

process and valued in accordance with BBC accounting policies and subject to 

external independent audit. Should there be any transfer of value, this will follow 

the accounting principles of a group restructure under common control.  

 

The Executive has also submitted the KPMG analysis which concludes that the transfer of assets 

at net book value is in line with market terms. KPMG states that assets and liabilities are 

appropriately valued at their accounting valuation, and that they will be subject to specific 

procedures as part of the year end independent audit process to confirm that the assets and 

liabilities are recorded in compliance with the accounting policies of the BBC Group. We are 

content that the analysis of KPMG in this area is reasonable and we have not identified any 

obvious issue associated with the proposed transfer of assets. EY’s work supports this conclusion. 

ITN is concerned that development spend would result in cross-subsidy and has sought details on 

how this will be allocated. Under the proposal, the public service will have a consistent approach 
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to development for both BBC Studios and external suppliers. In accordance with the draft 

commissioning framework,85 all development funding offered by the public service will be 

contested on a meritocratic basis, that is to say, no partiality will be shown to BBC Studios by the 

public service and no undue advantage will therefore be conferred on BBC Studios. 

We agree that development spend could potentially provide an unfair advantage to Studios by 

allowing it to profit from ideas partially developed by the public service and funded by the licence 

fee. This advantage would be eliminated if Studios pays the public service the full market value 

of the ideas, at acquisition. We are satisfied that the Executive is aware of this issue and of the 

need to address it in a way that avoids providing market subsidies.86 

One concern raised in our consultation related to the transfer value of existing programmes and 

whether benchmarking or efficiency analysis had been undertaken on the contracts to assess 

their value. During our consultation, one stakeholder proposed a ‘clawback’ mechanism which 

would allow the public service to recover any overpayment (i.e. subsidy) after the tendering 

process. In practice this would mean that once a contract had been tendered and a market price 

identified, any amount paid to BBC Studios above the market rate would be repaid to the public 

service. PACT argued that the transfer of existing programme contracts should be consistent with 

market norms (i.e. the cost of a production plus a margin): 

This is especially important if BBC Studios wishes to be seen to be commercially efficient 

and operating within market norms. We would be concerned that if a precedent were to 

be set whereby no margin had been allowed for then it would inevitably make it less 

attractive for commercial competitors to bid for the tender  

Stakeholders maintained that the margin allowed for each programme contract that transfers to 

BBC Studios should be appropriate – if it was set too low, the market would not be able to 

compete, while if it was set too high, it would provide an unfair subsidy to BBC Studios until the 

programme was tendered. We agree that this is an important area and that the transfer of 

existing programmes must be done on market terms. While we appreciate that the public service 

requires continuity of supply for existing contracts in the short to medium term, we also believe 

that, in line with the transfer pricing review, transactions should reflect market prices. We have 

discussed in detail with the Executive how the figures have been calculated and they have 

provided additional evidence. We were told that the Executive sought to undertake external 

industry benchmarking, but encountered difficulties securing participation from other UK 

broadcasters, industry bodies and talent who we assume are reluctant to share what they 

consider to be sensitive data or to commit to the costs of such an exercise. The BBC is also very 

                                                 
85 See section three of the application. 
86 As set out at p.70 of the main case. Again, we note that the Board will be under both general and (through the Operating 
Framework, we anticipate) specific obligations in this respect as regards its management of BBC commercial subsidiaries. 
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conscious of the underlying restraint of competition law rules around the own initiative exchange 

of such data.  Benchmarking has been undertaken with broadcasters from outside the UK, 

although even here, there was limited appetite to participate in the exercise. 

For this reason, the Executive determined the value of commissioning existing programmes using 

a range of tariffs that the BBC will expect to pay for specific programmes within a genre.
87

 These 

tariffs are used to price commissioning across genres and are also used with third parties. The 

tariff ranges were originally set in 2004 and have been reviewed and updated periodically across 

the various genres. They consider several factors including an analysis of in-house and external 

programme prices, the type of content the BBC wants to commission, and changes in the market 

(including a comparison with other PSBs current published ranges). They have been supplied to 

Ofcom with annual reviews of tariff range analysis as requested. We also asked EY to review the 

figures provided by the Executive, and EY concluded that its: 

benchmarking of programme spend suggests that BBC commissions spend is broadly in 

line with market norms. As such, there does not appear to be obvious evidence of any 

over or under-payment. Further, as we noted in the June 2016 report’s case studies in 

relation to the Holby City and EastEnders contracts, the BBC does appear to continually 

seek to reduce production costs, and endeavours to carry out benchmarking to ensure 

that the commissioning price is as competitive as possible. 

We are reassured by the KPMG findings that the margins on existing shows are in line with 

market levels. Given the evidence provided by the Executive and the independent opinions of EY 

and KPMG, we accept that the use of these tariffs is the best approximation of market values, 

and provides a reasonable level of assurance that contracts are transferring at market rates. We 

also note that the Executive has indicated that existing IP is subject to a narrower range of 

tariffs, further limiting scope for any payment not consistent with market rates. Benchmarking in 

some form could address the risk that Studios receives an unfair advantage, and would be in line 

with market practice and the fair trading framework. If reviewed regularly, we are satisfied that it 

should reduce the risk of long-term contracts departing from market rates.88 In its response to 

the transfer pricing review, the Executive committed to undertake regular reviews and 

benchmarking for long-term contracts and we would expect the same for continuing 

commissions. Were the BBC to find that the price paid for a commission was above market 

norms, we would expect it to take appropriate corrective action.  

                                                 
87 http://downloads.bbc.co.uk/commissioning/site/tariff_prices_for_independents.pdf 
88 Here, we note the concerns expressed in our consultation about benchmarking exercises and the risk that suppliers may be 
incentivised to provide cheaper quotations. Against this, the BBC has commissioned and will continue to commission from third 
parties and this information can be used to inform its knowledge of market prices. The actual prices paid to third parties can 
then be used to identify meaningful benchmarks for Studios. 

http://downloads.bbc.co.uk/commissioning/site/tariff_prices_for_independents.pdf
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We considered the possibility of a clawback mechanism, but from a state aid (and transfer 

pricing) perspective, the question of value, which includes each party’s evaluation of risk, should 

be addressed at the time the contract is agreed. It would be in line with market practice for both 

sides to take a degree of risk, especially in an uncertain industry. Given that this element of risk 

should be incorporated into the transfer price, a clawback mechanism is not appropriate. The 

Executive has also proposed a review by Ofcom to commence two years after the launch of BBC 

Studios,
89

 which would provide further assurance that programmes are transacted at market 

price. Such a review would serve as an incentive for the public service to set tariffs at market 

level, since these would be subject to scrutiny by the regulator. We consider it important that 

Ofcom undertakes a review and note that any complaints or evidence of unfairness 

could act as a trigger to bring it forward.  

(ii) Liabilities  

 

The BBC public service will also transfer: 

 

 all creditors, provisions and other liabilities accruing to the business transferring into 

BBC Studios Ltd as at the point of set up; and 

 any debt drawn down from BBC Commercial Holdings. 

 

(iii) Staff  

 

Staff directly involved in core production activity (both editorial and in production management) 

in BBC Studios genres departments are expected to move to BBC Studios at launch. We note that 

some stakeholders raised this as a concern and we expect that the Executive would ensure that 

all transfers are in accordance with TUPE legislation.  With regards to the transfer of liabilities the 

Trust has reviewed the independent analysis by KPMG which states that the transfer of liabilities 

at their accounting valuation is appropriate and in line with market terms. 

 

Assessment 

 

Having reviewed the KPMG work we believe that the external assessments commissioned by the 

Executive deliver an appropriate level of assurance and have not felt it necessary to commission 

an additional external review. As such we do not believe that the current proposal regarding the 

transfer of liabilities or staff will give rise to selective advantages or market distortion. 

 

Ongoing operation of BBC Studios 

 

Future business will increasingly be subject to a competitive tendering process and so long as the 

commissioning process is fair and competitive, the risk of cross-subsidy is minimised. Other areas 

of ongoing business do, however, raise transfer pricing issues. Where Studios has access to 

                                                 
89 See, in the new Agreement, clauses 29 and 30. 
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public service facilities or services, it must pay an appropriate price. This area attracted attention 

from stakeholders who wanted assurance that the brand agreement between Studios and the 

public service will be transparent and will provide clarity on how the brand licensing is recharged 

and market rates are calculated.90  

With regards to brand licensing arrangement between the BBC and BBC Studios, and the 

intercompany trading arrangements between the BBC and BBC Studios for commissioning and 

secondary income, KPMG considers that these are not significantly different from trading 

relationships observed in the market. KPMG also notes that by charging Studios a fixed royalty on 

the relevant revenue base, the brand licensing arrangement is in line with market practice. 

This is consistent with the EY analysis for the Trust which notes that the overall approach is in 

line with the agreement for BBCW use of the BBC brand which, in its 2016 report, EY considered 

appropriate.  As the methodology for the payment for use of the BBC brand is in line with market 

practice according to both EY and KPMG, we believe this conforms to the fair trading guidelines. 

We also note that, as noted in the transfer pricing review, the promotion of transparency would 

suggest that brand payments should be clearly separated from other payments and it would be 

good practice to publish it together with other financial variables. 

We discuss below how we believe it is appropriate for the public service to share information with 

Studios relevant to commissioning, pitching or the creative process, in an equivalent manner to 

external suppliers and in line with the fair trading framework. However, we have not been 

provided with the details of how data will be shared in practice and what transfer pricing 

methodology will be used. Following the transfer pricing review, we believe that the Executive 

should try to be as transparent as possible in this area and provide as much information to the 

market as it can without sharing commercially sensitive information. In this respect, the 

Executive should publish detailed information on how it will share data and the pricing 

methodology it will use. The new Board will need to take responsibility for these arrangements, 

when they are in place. 

With regards to training, the application states that all current online courses will be charged to 

BBC Studios on an incremental cost basis, considering any directly comparable costs charged to 

third parties by the BBC, again avoiding any selective advantage for BBC Studios. We asked the 

Executive for further detail regarding the charging of online courses; in particular we wanted to 

know whether the same pricing methodology will be adopted for third parties. The Executive has 

explained that, once an online course has been developed by BBC public service for public service 

purposes only (i.e. significantly tailored to BBC Group requirements like diversity training), no 

additional costs are incurred when making those courses available, other than administrative 

                                                 
90 As raised in our consultation. 

http://downloads.bbc.co.uk/bbctrust/assets/files/pdf/our_work/transfer_pricing/bbc_transfer_pricing_trust.pdf
http://downloads.bbc.co.uk/bbctrust/assets/files/pdf/our_work/transfer_pricing/bbc_transfer_pricing_trust.pdf
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costs. The Executive also clarified that all current online courses were developed specifically for 

the public service as there are very limited, if any, comparable or substitutable online courses 

available in the market.  

 

We believe that this justifies the use of the incremental price methodology proposed by the 

Executive. It has clarified that the tariff that will be charged to third parties will be in line with 

that of Studios, and this will be equivalent to a notional fee for administrative costs. Given the 

parity of terms, we do not consider that there would be any selective advantage for BBC Studios. 

It is also worth noting that, the total level of recharges for group services provided to Studios will 

be between of [ - REDACTED - ]. 

 

In respect of shared services arrangements, the Executive proposes that as with other companies 

where central services are provided to all companies in the group, in most cases professional 

services staff (e.g. HR) and shared services (e.g. technology) will be provided to BBC Studios by 

the BBC Group. In some cases, BBC Studios may be required to buy BBC Group services to 

maximise efficiency for the BBC Group and BBC Studios. Where services are provided by the BBC 

Group, this will be on an arm’s length basis with appropriate transfer pricing to ensure that no 

unfair advantage accrues to Studios. 

 

In its response to our consultation PACT expressed concerns about this area and argued that 

there was no reason for Studios to share these services, which it considered could provide 

Studios with an advantage not available to its competitors. BECTU however expressed concern 

that requiring BBC Studios to use what it considered to be expensive support services could put it 

at a disadvantage, burdening it with higher costs than its competitors might have to bear.  

 

We have reviewed the application together with the assessment by KPMG and believe (in line 

with KPMG’s opinion) that the cost recharging mechanism is commercially driven and does not 

present any evidence that it would result in an unfair subsidy to Studios. We also note that the 

shared costs appear to be provided on the same basis as for existing BBC commercial 

subsidiaries, and that the transfer pricing review concluded that the shared cost arrangements 

for existing subsidiaries were appropriate and in line with the fair trading guidelines. As such, we 

consider that it is reasonable for the same approach to be applied for BBC Studios. 

 

Avoiding market distortion 

 

In this section, we analyse the potential market distortions deriving from the creation of Studios 

as a commercial entity. We considered: 

1. The relationship between BBC Studios and the public service 

2. The relationship between BBC Studios and BBCW 

3. The market impact of BBC Studios on the production market and wider impacts – on 

programme distributors, radio, online, broadcasters and talent 

http://downloads.bbc.co.uk/bbctrust/assets/files/pdf/our_work/transfer_pricing/bbc_transfer_pricing_trust.pdf
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(1) Relationship between Studios and BBC public service 

 

The Executive has set out the arrangements that will ensure an arm’s length commissioning 

relationship between Studios and the public service. This includes a review of development 

funding, first look arrangements, demonstrable arm’s length commissioning, intellectual property, 

overarching business terms applying to BBC commissions, access to BBC Group assets – including 

brand and data and information – and shared services. 

 

The Executive also submitted analysis by KPMG which concludes that controls will be put in place 

to ensure that all future commissioning decisions between the public service and Studios are on 

an arm’s length basis and that development funding for Studios is on commercial terms. Having 

reviewed the proposal and the KPMG analysis we consider, provided that the proposed 

organisational structure is implemented effectively and the proposed rules of operation are 

adhered to, it is unlikely that any advantage would be conferred on Studios.91 With regard to BBC 

commissioning, the Executive has stated that: 

 A consistent approach to commissioning programmes across Studios and external 

suppliers will be applied 

 The BBC’s published list of indicative programme tariffs will apply to all new 

programme commissions irrespective of the supplier 

 The business plan is consistent with the assumption of no significant change to the 

pricing mechanism for Studios legacy contracts and  

 The lower projected margins on BBC commissions for existing IP compared with new 

IP can be explained by factors such as BBC Studios’ overall different portfolio mix and 

the work for hire nature of existing IP. 

 

These proposals are consistent with fair trading framework and, if applied, do not suggest 

evidence of any potential subsidy of BBC Studios by the public service. We also note EY’s opinion 

that benchmarking of programme spend suggests that BBC commissions spend is broadly in line 

with market norms. So, while some stakeholders, such as ITN, were concerned about this area, 

we note that EY found no obvious evidence of any over or under-payment. Further, as EY noted 

in its review of the BBC’s transfer pricing regime (in particular, its case studies in relation to the 

Holby City and EastEnders contracts), the BBC does appear to continually seek to reduce 

production costs, and endeavours to carry out benchmarking to ensure that the commissioning 

price is as competitive as possible.  

 

Under the proposal, there will be no overarching ‘first look’ arrangement between BBC Television 

and BBC Studios. However, in some limited areas, Studios may offer the BBC a first look at its 

pipeline of ideas for specific genres under a development deal. As noted by EY and reflected in 

our consultation, this aspect of the proposal generated concern among industry stakeholders. 

                                                 
91 The system of external regulatory scrutiny to be established by or under the new Charter and Agreement, together with 
regular BBC Board oversight, should also help ensure that the two entities operate on a commercial basis. 

http://downloads.bbc.co.uk/bbctrust/assets/files/pdf/our_work/transfer_pricing/bbc_transfer_pricing.pdf
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However, the Executive states that any such arrangement will be in line with market practice and 

designed in a way that adheres to state aid rules (i.e. equivalent terms, contestable development 

funding and equivalent access to information for all suppliers). Adherence to the above principles 

would reduce the risk of subsidy and market distortions, and we believe that checks should be 

put in place to ensure there is no selective advantage to Studios, or market distortion to the 

detriment of competitors. The BBC Board, in the first place, will need to be satisfied that the first 

look agreement adheres to state aid law and avoids distorting the market.
92

 Again, this may be 

subject to more specific rules set by Ofcom in the operating framework.
93

We suggest that 

Ofcom reviews the arrangements in two years’ time to ensure they are operating as 

intended. 

 

With regards to data sharing we believe it is reasonable and in line with market practice for the 

BBC public service to share information with Studios relevant to commissioning, pitching, or 

otherwise relating to the creative process, in an equivalent manner to external suppliers and in 

line with the fair trading framework. We also welcome the proposal that, to the extent that there 

is data sharing with Studios beyond that relating to licensed programmes, such data would also 

be made available to equivalent external producers where necessary to ensure that the BBC is 

acting in a fair, reasonable and non-discriminatory manner. We believe that these principles are 

necessary to avoid providing Studios with undue advantages associated with data sharing. 

However, we note above questions as to the pricing approach to be used.  

 

(2) Relationship between BBC Studios and BBCW 

 

In relation to Studios and BBCW, the proposal considers that: 

 

 Generally, the relationship between different commercial subsidiaries of the BBC does not 

engage state aid law because, being commercially funded and operated, they do not 

benefit from public funding 

 The relationship between BBC Studios and BBCW will be conducted on a purely 

commercial basis 

 BBC Studios and BBCW will work with third parties outside the BBC Group 

 Mechanisms will be put in place to ensure that the overall relationship between BBC 

Studios and BBCW functions on a commercial basis, along market lines and operates 

efficiently, as provided for in the joint statement between the BBC and PACT 

 

In its consultation response, PACT raised the concern that BBCW could advance more money 

than would be economically viable in a commercial transaction. However, KPMG and EY found no 

evidence to suggest that funding arrangements between subsidiaries within the same group were 

out of line with market practice. As commercial subsidiaries, both BBCW and BBC Studios are 

subject to the 4CC principles (now) and will be subject to very similar commercial criteria in the 

                                                 
92 See, in the new Agreement, clause 23(5)(d). 
93 See, in the new Agreement, clause 28(1). 
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future.
94

 BBCW will be required to justify its investments on a commercial efficiency basis during 

its annual 4CCs review in 2017 and in subsequent reviews. We therefore believe that the 

requirement of commercial efficiency will work as a restraint on BBCW from providing financial 

support on more favourable terms that Studios could secure in the market.  

 

Stakeholders expressed several concerns about the nature of the incentives for BBC Studios and 

whether they would be motivated to maximise the benefits for the wider BBC Group. In 

particular, stakeholders argued that: 

 there is a financial incentive for the BBC to commission via Studios because Studios is 

likely to distribute via BBCW 

 there is a natural incentive, given the group structure, for the BBC to favour its own 

subsidiary 

 Studios and BBCW could manipulate the rate of return required of Studios and distort the 

market 

In this regard, we agree with Ofcom in its submission to DCMS on BBC production options in 

which it states that to address these concerns, there would have to be appropriate separation 

and incentives in place between BBC Studios and the BBC public service, together with an 

appropriate level of transparency in the commissioning process. New procedures that drive 

management behaviour could also be required. It will be for the new BBC Board and Ofcom
95

 to 

set up a framework that minimises any such risks and provide reassurance to the market.
96

 

At this point, we are satisfied that the current regulatory regime minimises the risk of the market 

being distorted, in particular: financial and operational separation between the commercial 

services and public services and fair transfer pricing to avoid a selective advantage to Studios 

(which includes maintaining an appropriate arm’s length relationship)97; and that each 

commercial service must exhibit commercial efficiency.98 The fair trading guidelines state that the 

BBC’s commercial activities shall not be regarded as distorting the market where they are in 

compliance with these guidelines and relevant competition laws, and have not been given an 

unfair commercial advantage which could unduly and negatively influence the market.99  On the 

basis of the proposal and the assurance received from KPMG and EY, we are satisfied that this is 

the case. 

In addition, we welcome the introduction of detailed reviews that the BBC is required to conduct 

of its commercial activities under the new Framework Agreement.
100

 In its joint statement with 

PACT, the BBC set out its intention to audit and review the relationship between BBC Studios and 

                                                 
94 Agreement, clause 23(5). 
95 Under the new Charter and Agreement: see for example clauses 23(5) and 28(1) in the Agreement. 
96 https://www.ofcom.org.uk/__data/assets/pdf_file/0022/83083/bbc_content_production_options.pdf. 
97 Chapter 3, fair trading guidelines. 
98 2.4 fair trading guidelines. 
99 2.34, fair trading guidelines. 
100 Clause 29. 

https://www.ofcom.org.uk/__data/assets/pdf_file/0022/83083/bbc_content_production_options.pdf
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BBCW (taking account of any findings from any regular review of BBC Studios by Ofcom
101

) every 

two years, to ensure that the overall relationship was functioning efficiently, on a fair commercial 

basis, in line with market norms. Any such review would include consultation with interested third 

parties and the results would be published in the BBC annual report and accounts. Furthermore, 

under the new Charter, the National Audit Office will become the BBC’s financial auditor and will 

have an enhanced role, which will include conducting value for money studies on BBC activities 

and commercial subsidiaries and greater access.
102

We consider that the proposed review 

and the new regulatory framework will help to provide the necessary reassurance 

and transparency to the market. However, in designing the audit and review, we 

recommend that the new BBC Board addresses issues raised by stakeholders so as 

not to leave grey areas for consideration.  

(3) The market impact of BBC Studios on the production market and wider impacts 

 

The Executive commissioned an independent study from OC&C to evaluate the impact that the 

creation of Studios as a commercial entity will have on the production market. The report 

concludes that the creation of Studios will not result in significant incremental market impact. 

OC&C concludes that while the launch of a commercial BBC Studios provides BBC producers with 

a new creative opportunity to produce content for third parties, at a fundamental level the 

business case sees a conservative number of programmes produced for other broadcasters 

which, in conjunction with the move to contestable BBC commissioning, will result, at least 

initially, in a falling share for Studios. All available information on the UK production market 

paints a picture of a contestable and competitive market. In the context of 100% competition by 

the end of the Charter any areas such as talent attraction and impacts on specific genres or  

sub-genres that are less clear cut today are unlikely to have a significant incremental impact on 

the market. We have reviewed the analysis of OC&C and considered whether: 

 The report has considered all the relevant market for analysis 

 The report has considered the relevant economic variables to review 

 The report has produced a reliable scenario analysis by using the right assumptions and 

plausible parameters 

 

Having reviewed the analysis of OC&C we believe it provides a reasonable description of the 

likely outcome that will be observed in the market, and for this reason we do not believe that the 

creation of Studios will cause a material negative competitive impact on the markets analysed. 

The OC&C analysis of the production market considers the risk associated to future entry, once 

Studios is launched as a commercial entity. We believe that OC&C has rightly looked at historical 

development of the market and considered that ITV and ‘super indies’ of the scale of Studios 

already exist and that they have not prevented the launch and growth of new entrants, with 

                                                 
101 See, in the new Agreement, clause 30. 
102 In the new Charter, see articles 38 to 41; and in the new Agreement, clauses 54 and 55. 
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roughly 70-150 new producers entering the market each year. This is because the production 

sector is well supported, with various institutions supporting production sector with growth 

funding, including BBCW (£320m in the last three years) and Channel 4 (with its £20m growth 

fund). The evidence also shows that new ideas and hits are created by both large and small 

producers and that over 100 producers had programmes on PSB channels in prime time in 2015. 

This shows that the market has many market participants and that the ability to produce 

programmes for PSB is spread across different producers.  

However, because of the size of Studios, it is important to consider whether there will be some 

asymmetric effect on companies of smaller size. The OC&C report finds no evidence that Studios 

will win disproportionate shares and hence crowd out alternatives. This is based on the business 

plan which shows falling market share for Studios and on evidence that while in-house, Studios 

only won 20-25% of WoCC hours. The report also shows that companies of all sizes continue to 

grow despite the overall trend towards consolidation and that the market is forecast to grow to 

2024. In its forecasts, OC&C predicts that Studios will capture only a small proportion of available 

market growth to 2024, and thus will not crowd out others in the market. Finally it suggests that 

the BBC’s reputation could help other UK producers capture a greater share of growing 

international commissions, by establishing their reputation internationally, and therefore attract 

greater interest in UK production in general. 

We consider that the analysis of OC&C is in this respect is convincing. It is however based on 

forecast and so may need further review to verify that the relatively average role that OC&C 

predicts for Studios will be realised and that no market distortions will arise due to the operations 

of Studios in the market. This is particularly the case for specific genres such as comedy, factual 

and continuing drama where Studios’ market share is higher so the market impact risk could be 

theoretically higher. OC&C states that in practice there will not be material impacts since:  

 The Studios business case sees the vast majority of these commissions coming from the 

BBC (as today) resulting in no new ‘impact’ on the market 

 The BBC public service is opening its own commissioning in these genres to competition 

which could put real pressure on Studios’ share 

 The business case sees relatively few commissions from third party broadcasters – these 

commissions are important to deliver a creative opportunity for Studios but small in 

number 

 

Since these risks relate to the future operation of Studios as a commercial subsidiary, it is difficult 

to predict whether they will prove material in practice. However, we believe that in evaluating 

whether there could be market impacts, consideration should be given to whether it is correct to 

define the market by genres. If a market definition analysis were to conclude that it is correct to 

consider programmes production by genre, scrutiny should be given to each of the genres where 
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Studios has an advantage. If however, the analysis reveals that programme production is defined 

as a market across genres, a broader approach should be adopted. 

Another potential impact on the market regards the incentives that the BBC public service will 

have when commissioning new programmes. In its submission to DCMS, Ofcom noted that the 

BBC faces competition for viewers from a diverse range of content suppliers.
103

 Thus, it has an 

incentive to commission the best content to attract viewers and this incentive will remain 

whatever model of production is in place. However, commissioners could also have an incentive 

to commission BBC Studios to keep associated revenues and IP within the BBC and the 

importance of retaining IP may become greater if licence fee revenues are significantly reduced. 

In principle, these mixed incentives could affect commissioners’ decision-making, for example 

making them more likely to award commissions to BBC Studios or less likely to decommission 

returning series awarded to BBC Studios. 

To address this risk, ITN proposed a cap of 50% on the amount of BBC Studios programming 

provided to the BBC. ITN also proposed a public audit after one year to assess what portion of 

programmes were commissioned from third parties.  We note however that these concerns are 

not unique to the proposal – commissioners could have existing incentives to commission BBC  

in-house production over external producers. However, we have not seen any evidence to 

suggest that these concerns bear out in practice, as external producers are more successful 

under the WOCC than in-house production. For this reason, a 50% cap is too restrictive and 

would undermine the competition benefits of Studios.  

We agree with Ofcom that the current evidence suggests that the BBC has rewarded the 

production of best content, rather than in-house production per se. However, it will be for the 

Board to assure itself that this continues to be the case. We understand that when designing a 

future fair trading complaints process, issues related to the basis on which commissions are 

awarded will be included. This could help to keeping in check the fairness of commissioning 

processes and ensure that the best outcome for licence fee payers and the market is reached.   

With regards to the impact that the creation of Studios will have on broadcasters, we agree with 

Ofcom that broadcasters may benefit, as they would be able to commission programming from 

another large production company with experience in a wide range of genres, including those 

where fewer external producers may be operating. They may also see a relative decline in some 

content costs if BBC Studios was able to provide greater gap funding than other producers, either 

across the board or in specific genres.
104

 With regard to the Ofcom concern that broadcasters 

could face a decline in the plurality of programme supply if the impact of BBC Studios was to 

reduce some independent producers’ revenue or profitability to the extent that they reduced their 

                                                 
103 https://www.ofcom.org.uk/__data/assets/pdf_file/0022/83083/bbc_content_production_options.pdf.  
104 https://www.ofcom.org.uk/__data/assets/pdf_file/0022/83083/bbc_content_production_options.pdf.  

https://www.ofcom.org.uk/__data/assets/pdf_file/0022/83083/bbc_content_production_options.pdf
https://www.ofcom.org.uk/__data/assets/pdf_file/0022/83083/bbc_content_production_options.pdf
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output, we believe that the OC&C forecast regarding the expansion of the market both in terms 

of value and volume, and the forecast of low expansion of Studios, do not suggest any such 

dynamic in the production market, and therefore broadcasters should still be able to access to 

such a plurality of distributors. While the current evidence suggests this market development, we 

believe that the development of the production market should be monitored nonetheless. The 

proposed Ofcom market review will serve as the ideal candidates to perform such exercise. 

In terms of bargaining power, as a proportion of total hours in the production market, Studios is 

relatively small compared with broadcasters so will have little impact on buyer power in the 

market. The business plan conservatively forecasts winning only a modest number of third party 

hours. Even if Studios aimed to win all third party business from ITV and C4 and all of these 

hours landed in the top 30 shows in prime time (which is very unlikely) Studios would remain a 

small supplier to those broadcasters (10% hours), with limited ‘power’ over them as a result. 

Further, we do not believe that the proposal will have a material impact on distributors. This is 

because there are many distributors which provide investment to the independent market, 

several of which are significantly larger than BBCW (e.g. Sony or Time Warner) and BBCW has 

invested more in independents (£320m over last three years according to its annual report) than 

into Studios historically. Given the availability of funding sources and no evidence of BBCW only 

investing in Studios there appears no risk of material impacts on the distribution market due to 

the creation of Studios. 

Finally, we note BECTU’s concern that a reduction in permanent posts will have a major impact 

on workforce diversity.  Firstly, we note that the BBC is planning to reduce staff numbers even if 

the proposal for Studios is not approved. Secondly (and more to the point) the BBC has a 

continued commitment to diversity regardless of whether staff are employed on a fixed term, 

permanent or continuing basis. 

Conclusions  
 

We are satisfied, on the basis of the evidence submitted by the Executive and the independent 

assurance provided by KPMG and EY, that the proposal satisfies the fourth commercial criterion, 

i.e. that BBC Studios will comply with the Trust’s fair trading policy, the BBC’s fair trading 

guidelines and will avoid distorting the market. 

 

We note the arrangements that the Executive proposes to ensure that BBC Studios does not 

receive an unfair advantage from the public service, and in particular the financial and 

operational separation. Many of the arrangements are similar to those already in place for other 

BBC commercial subsidiaries, which we have previously scrutinised and found to be effective. 

Studios will be set up as a commercial subsidiary of the BBC Ventures Group and will produce 
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separately audited accounts. Other than in the case of the director of Studios who will sit on the 

BBC executive committee, the leadership team of BBC Studios will not hold positions in the BBC 

public service (and vice versa) and senior roles and responsibilities will be clearly defined, with no 

shared accountability between the public service and BBC Studios.  

We are also satisfied that the Executive’s approach to transfer pricing – both for the initial 

transfer of assets and liabilities from the public service to Studios at the outset as well as for any 

Studios access to public service facilities and services in the course of ongoing business – is in 

line with prevailing market practice, which EY’s analysis has confirmed. We are therefore content 

that BBC Studios will not be given an unfair commercial advantage that could unduly and 

negatively impact the market. That said, we welcome the BBC Board’s commitment to increased 

transparency around transfer pricing arrangements (including pricing methodology) subsequent 

to our transfer pricing review.  

 

We also considered the potential market distortions deriving from the creation of Studios as a 

commercial entity and, specifically, the relationship between BBC Studios and the public service; 

the relationship between BBC Studios and BBCW; and the impact of BBC Studios on the 

production market and wider impacts – on programme distributors, radio, online, broadcasters 

and talent. The new Board will need to ensure there are arrangements to ensure an arm’s length 

relationship between the public service and Studios which are operated rigorously in practice. 

However we have no reason to doubt that they will provide a ‘level playing field’ for programme 

commissions that are opened to competition. We note that there will be a formally codified 

commissioning framework, publication of indicative programme tariffs, regular genre briefings, 

separation between Studios and in-house commissioners, a ‘clear, fair and transparent’ tendering 

process and review and complaints procedures, as well as the right to seek redress from Ofcom.  

Regarding the relationship between Studios and BBCW, we are content that the current 

regulatory regime in combination with state aid and competition law minimise the risk of the 

market being distorted, in particular: financial and operational separation between the 

commercial services and public services and fair transfer pricing to avoid a selective advantage to 

Studios (which includes maintaining an appropriate arm’s length relationship); and that each 

commercial service must exhibit commercial efficiency. We consider that the proposed review of 

commercial activities and the new regulatory framework will help to provide the necessary 

reassurance and transparency to the market.   

Given the relatively small portion of commissioning spend attributable to BBC Studios, we are 

content that it will not distort the independent production or distribution markets and that it may, 

if expansion continues in the production market, it may have a positive impact by increasing the 

number of production companies available to broadcasters. Nonetheless, we note that Ofcom will 

continue to monitor the development of the production market, via its market review. 
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4. Findings and 
recommendations 

 

4.1 The Trust’s decision 

Having considered each criterion, we are satisfied that the proposal meets these requirements 

and can therefore be approved. In our view, it fits with the public purposes; will meet the 

commercial efficiency criterion within a reasonable timeframe from launch; does not jeopardise 

the reputation of the BBC or the value of its brand; and complies with the fair trading guidelines 

and will avoid distorting the market. As part of our findings, we have made several 

recommendations which we consider will strengthen the proposals as summarised in section 1.3. 

 

 


