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1. The appeal 
 
ITV Plc appealed to the BBC Trust on 14 May 2008 setting out its disagreement with the 
BBC Executive’s decision not to uphold its original fair trading complaint dated 16 April 
2008 and a separate editorial complaint. The focus of ITV’s complaint and subsequent 
appeal was the broadcast of the BBC’s Sports Personality of the Year Awards ("SP07") in 
December 2007 and the on-air coverage given to third parties sponsoring such events. 
The Trust accepted the appeal and agreed with ITV to handle both Editorial and Fair 
Trading appeals in a co-ordinated way. 
 
It should be noted that RadioCentre, the body representing commercial radio operators in 
the UK, had previously lodged an appeal with the Trust on similar issues to those raised 
by ITV. In the interests of providing an expeditious and efficient reply to both parties on 
similar subject matter, legal advice and information acquired through the BBC Trust’s 
investigation of both appeals was shared where appropriate, whilst always ensuring each 
appeal was dealt with on its individual facts. 
 
This report, therefore, will focus only on those issues addressed by the Trust’s Public Value 
and Fair Trading Committee (“the Committee”) in relation to ITV’s appeal. The editorial 
aspects of ITV’s appeal are reported separately in the findings of the Trust’s Editorial 
Standards Committee (“ESC”), which can be found at: 
http://www.bbc.co.uk/bbctrust/assets/files/pdf/appeals/sp07/editorial_standards.pdf 
 
ITV’s appeal set out the following key issues for the BBC Trust’s attention: 
 
a. Dissatisfaction with the original complaint handling and procedures adopted by the 

BBC; 
b. By obtaining sponsorship for the SP07 broadcast in return for on-screen and on-air 

credits, the BBC was in breach of the Royal Charter and the Framework Agreement 
with the Department for Culture Media and Sport (“Framework Agreement”); 

c. In securing sponsorship for SP07, the BBC was also in breach of the its Fair Trading 
guidelines. 

 
ITV’s original fair trading complaint was dealt with by the BBC’s Executive Fair Trading 
Committee (“EFTC”), which determined that ITV’s Fair Trading complaint should not be 
upheld and outlined the following findings to ITV in a letter dated 16 April 2008: 
 
1. The approach adopted by the BBC’s Sponsorship Unit should be sufficient to ensure 

that it achieves a fair market rate for the BBC’s sponsorship opportunities; 
2. In the light of information supplied by the BBC Sponsorship Unit, there is no evidence 

to suggest that the BBC (in obtaining sponsorship for SP07) breached state aid 
obligations; 

http://www.bbc.co.uk/bbctrust/assets/files/pdf/appeals/sp07/editorial_standards.pdf
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3. The practice whereby the BBC’s public services seek sponsorship for certain public 
service events is a Commercial Trading Activity as defined in the Framework 
Agreement and the Fair Trading Guidelines. The use of Robinsons as a sponsor for the 
SP07 event is consistent with the Agreement and Guidelines; 

4. There is clear editorial guidance within the Fair Trading Guidelines and the Editorial 
Policy Guidelines as to how such activities should be undertaken; 

5. The use of external funding for events is not prohibited in the absence of a policy 
statement approved by the Trust and Department for Culture Media and Sport; 

6. The SP07  awards ceremony was held as a major event at an external venue. In line 
with the BBC’s Editorial Guidelines, the sponsorship money enabled the event to be 
mounted, and was not used to pay for programme coverage or broadcast costs; 

7. The Competitive Impact Principle (“CIP”) does not apply to Commercial Trading 
Activities, such as sponsorship of Public Service events. Even if a very broad view was 
adopted with regards to the application of the CIP, the BBC’s actions are unlikely to 
have had a significant negative impact on the marketplace; 

8. There has been no breach of the BBC’s Royal Charter, the Framework Agreement, 
competition law, including state aid law, or the BBC’s Fair Trading Guidelines. 

 
2. Summary of findings 
 
The Committee considered the appeal in conjunction with the decisions of the Trust’s 
Editorial Standards Committee and upheld ITV’s fair trading appeal in part.  
 
Specifically, the Committee found: 
 
1. The Trust had not breached its duty under Article 23(e) of the Royal Charter with 

regard to competitive impact; 
2. The BBC’s sponsorship activity constitutes a Non-Commercial Trading Activity. The CIP 

should apply to all  such activities because they are part of the BBC's Public Service 
Activities. This finding was contrary to the position taken by the Executive in handling 
ITV’s original complaint; 

3.  The BBC obtained its sponsorship from Britvic Soft Drinks Ltd using its Robinsons 
brand (“Robinsons”) for SPO7 at market rates and therefore did not distort the market 
for sponsorship by securing deals at less than market rates in breach of the CIP;   

4. The BBC's sponsorship activities do not raise competition law issues or state aid issues. 
This finding is based on independent legal advice and consideration of the relative 
scale of the BBC’s sponsorship activities; 

5. The ESC found that SPO7 breached editorial guidelines. If those guidelines had been 
complied with, they would have effectively limited any negative competitive impacts of 
the BBC's sponsorship activities on the wider market.  Nevertheless, given the 
Committee's view that Robinsons sponsorship for SPO7 did not distort the market, 
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non-adherence to the editorial guidelines did not breach the CIP or the Fair Trading 
Guidelines; 

6. The Committee believed that amendments to the Fair Trading Guidelines were 
required as a result of the issues raised by this appeal in order to confirm that the CIP 
applies to all sponsorship activities; 

7. The Committee also believed that the complaints handling and complaints procedure 
in this case raised issues which require investigation and review to provide a more 
effective and rigourous approach to complaints handling in the future; 

8. The Committee concluded that no further aspects of this case required investigation 
(notwithstanding the ESC’s separate investigation into the editorial aspects of ITV’s 
appeal) and that efforts should be focused on future policy. 

 
The conclusions of the Committee relating to ITV’s appeal are summarised below: 
 
 
Fair Trading 
Taking account of its relative scale, the Committee found that sponsorship activity by the 
BBC does not serve to distort the market for sponsorship, nor does the Committee believe 
that ITV’s appeal raises state aid or competition issues. Furthermore, the BBC was not 
operating unfairly as it did not offer sponsorship at a rate less than the market rate. 
Although the ESC found that  the Editorial Guidelines  had been breached, the Committee 
concluded that  the Fair Trading guidelines were adhered to with regard to the CIP 
requiring the BBC to have due regard of its competitive impact, because the Committee 
believed that Robinsons's sponsorship of SPO7 did not distort the market for sponsorship.  
The Committee decided however that the Fair Trading guidelines need to be tightened to 
make clear that the Competitive Impact Principle applies to the BBC’s sponsorship 
activities and that the Committee did not accept the BBC Executive’s arguments to the 
contrary.  
 

 Charter and Agreement 
Whilst the BBC Executive had failed to apply the competitive impact principle contained 
within the BBC fair trading guidelines, the Committee believed it was clear that the Trust's 
duty to have regard to the wider market impact of the BBC's activities contained in the 
Charter had not been breached.   
 
Complaints handling 
The Committee found that broad consideration should be given to the way complaints 
and appeals are handled that straddle both fair trading and editorial issues and/or raise 
regulatory or legal issues that fall outside the existing complaints handling frameworks. In 
respect of the Executive’s handling of complaints, any preliminary response or 
acknowledgment of a complaint by the Executive should not appear to pre-empt Editorial 

mplaints Unit or EFTC findings. 
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This report sets out how the appeal investigation was conducted, the context to the appeal 
and the relevant regulatory and legal framework. The Committee’s detailed findings are 
set out in Section 6.  
 
3. Conduct of the appeal investigation 
 
ITV submitted Fair Trading and Editorial Appeals to the BBC Trust on 14 May 2008. 
The handling of this appeal varied from the BBC’s published statement of the BBC Fair 
Trading Complaints and Appeals Process with the agreement of the parties involved. An 
appeal investigation was subsequently conducted for the Committee by the BBC Trust Unit, 
established under the new BBC Charter which came into effect on 1 January 2007. The 
BBC Trust Unit is separate from the BBC Executive and accounts directly to the BBC Trust. 
 
Documentation relating to the complaint was submitted by BBC Fair Trading and ITV to 
the Unit.  Following an initial review, telephone and face-to-face interviews with all 
relevant parties were conducted between May and July 2008 (parts of the ITV appeal 
investigation, as mentioned previously, relied on the Trust Unit’s investigation of similar 
appeals submitted by RadioCentre. The separate findings for RadioCentre’s appeals can 
be found at: 
http://www.bbc.co.uk/bbctrust/assets/files/pdf/appeals/sp07/radiocentre.pdf  
 
4. Context 
 
The BBC’s Sponsorship Activities 
 

 Th
fo
ra

e BBC has engaged sponsors for the funding of a proportion of some of its event costs 
r the last 20 years or so. Over the five years between 2003/04 and 2007/08, the BBC 
ised around £5.9m in sponsorship funds to set against the costs of staging public 

events, ranging from off-air concerts for Young Musicians of the Year at Wigmore Hall to 
on-air broadcasts such as Sports Personality of the Year where facilities were provided for 
around 8000 audience members. 
 

 Under the Royal Charter and Framework Agreement, the BBC is allowed only to seek 
event sponsorship, which reduces the number of potential sponsorship opportunities for 
advertisers. For instance, films, comedy shows, drama, lifestyle programmes, weather, 
documentary series etc. cannot be sponsored as they can on commercial channels. 
Additional restrictions in the BBC’s Editorial Guidelines prohibit the use of sponsors from 
or with links to certain industries, such as alcoholic beverages or weapons manufacturers. 
 
BBC Sports Personality of the Year Awards 
 

http://www.bbc.co.uk/bbctrust/assets/files/pdf/appeals/sp07/radiocentre.pdf
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The BBC Sports Personality of the Year Awards (SP07) is an annual awards ceremony, 
organised by the BBC, which celebrates sporting achievement. It has been in existence 
since 1954 and began as an outside broadcast. For some time prior to 2006, however, 
the awards ceremony had been broadcast from a BBC studio that offered little space for 
the public to attend. BBC Sport had felt that the programme had lacked atmosphere and 
a sense of occasion. The BBC wanted to create an atmosphere of excitement to befit what 
had become the one of the biggest sporting occasions of the year. The new format sought 
to achieve these objectives. 
 
Sponsorship was considered for SP06 to help meet the costs of mounting the event. 
However, at that stage it was not possible to find an appropriate sponsor prepared to 
invest the level of funding required. Accordingly in 2006 there was no overall event 
sponsor. The 2006 move to the NEC was deemed to be a success, so in 2007 it was 
decided that the event would be mounted again at the same venue, with the audience 
increased from 5000 to more than 8000. In 2006 the tickets for the event had sold out in 
50 minutes and the programme team was confident that demand for the tickets would 
match the increase in number. With an increase in audience capacity, the event costs 
would also increase. 
 
It was in these circumstances the BBC says that the SP07 team once more considered the 
possibility of event sponsorship. The sponsorship agreement was finally concluded with 
Britvic Soft Drinks Ltd (under the Robinsons brand). 
 
In 2006, the BBC decided to mount an event in order to allow the public to attend and 
participate in what is perceived to be a great BBC occasion. The intention was to move 
from a limited studio-based programme to a much larger free-standing event to bring 
BBC Sport closer to the general public. It was felt that sport is about crowds and 
audiences, and that the awards ceremony needed to be opened up to the general public 
to make it more relevant to sport fans. The new format sought sponsorship and payment 
for the Unsung Hero regional awards in 2007. The agreement was drafted in accordance 
with an agreed format for event sponsorship contracts. 
 
In their appeal to the Trust, ITV argue that the higher the price of the sponsorship package 
the more likely it is that Britvic were buying programme sponsorship rather than event 
sponsorship: a sponsorship package without guaranteed credits would not be worth as 
much as a package with a commercial broadcaster that could guarantee visual and 
verbal on-air, online and on-screen credits.  
 
5. Relevant BBC Guidelines 
 
Fair Trading 
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The BBC Trust has adopted a Competitive Impact Policy Statement which sets out its policy 
on the competitive impact of the BBC's activities on the wider market. The Trust has also 
adopted a Fair Trading Policy that applies to all trading activities of the BBC, although 
separate requirements apply to Public Service and Commercial Activities.  The BBC 
Executive has implemented the Fair Trading Policy through adopting the Fair Trading 
Guidelines and, in handling appeals from fair trading complaints, the Trust determines 
whether there has been a breach of the Fair Trading Guidelines.  
 
ITV contend that the BBC’s sponsorship activities are properly defined as a ‘Commercial 
Service’ rather than a ‘Commercial Trading Activity’, as defined by the Fair Trading 
Guidelines, and should therefore sit within the BBC’s commercial arm, BBC Worldwide.   
The BBC Executive’s position is that the BBC’s event sponsorship activities are Commercial 
Trading Activities and therefore, although they form part of the BBC's Public Service 
activities, they are not subject to the CIP.   
 
The Committee does not agree that the BBC event sponsorship activities are a Commercial 
Service. Where the BBC offers sponsorship opportunities to third parties in the context of 
a BBC-organised event, there is no intention to generate a profit, only a desire to cover a 
portion of the costs of mounting such an event. Assuming the event itself is clearly 
organised with the intention of furthering the Public Purposes, sponsorship is merely a 
means to the primary end of promoting the Public Purposes. This view is supported by 
Clause 75(5)(f) of the Framework Agreement, which expressly contemplates the BBC 
using licence fee funds to organise “any … event…with support from, or in co-operation 
with, any one or more third parties so as to share the costs of … mounting the … event.”  
However, the Committee also does not agree with the Executive that the BBC's event 
sponsorship activities are Commercial Trading Activities (which are not covered by the 
CIP) because these activities do not fit within any of the exhaustive categories of 
Commercial Trading Activities set out in the Framework Agreement.  Rather, the 
Committee considers such activities to be Non-Commercial Trading Activities, within the 
meaning of the Fair Trading Guidelines.  The CIP applies to Non-Commercial Trading 
Activities. 
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The Royal Charter 
 
ITV alleges that the BBC Trust is in breach of its duties under Article 23(e) of the Royal 
Charter. This clause requires the Trust to have regard to the competitive impact of the 
BBC’s activities on the wider market. Independent legal advice on this matter suggests that 
the Trust’s duties under this article are properly discharged by the  adoption and 
enforcement of the Trust's Competitive Impact Policy Statement. The Competitive Impact 
Policy Statement provides that, in carrying out its public service activities, the BBC must 
comply with the CIP. The CIP requires the BBC to endeavour to minimise its negative 
competitive impacts on the wider market, whilst always ensuring the fulfilment of its public 
purposes and taking into account its other obligations in the Charter and Framework 
Agreement. 
 
Article 22(k) of the Charter also requires the Trust to adopt a statement of policy on Fair 
Trading and hold the BBC’s Executive Board to account for compliance with it.  The Trust 
adopted a policy on Fair Trading in June 2007. 
 
The Committee noted that the Sponsorship Agreement with Britvic was signed prior to the  
BBC's current fair trading framework taking effect. However, in line with the BBC 
Executive’s own approach, the Committee considered this appeal as if that framework 
applied.  
  
6. Detailed findings 
 
1. The Committee examined whether there had been a breach by the Trust in this case of 

the requirement imposed on it by Article 23(e) of the Charter to have regard to the 
competitive impact of the BBC's activities on the wider market. The Trust has complied 
with this requirement by adopting and enforcing a Statement of Policy on Competitive 
Impact which requires the BBC, when it comes to Public Service activities, including 
event sponsorship, to comply with the CIP.  

 
 The Committee therefore concluded there had not been a breach of the 
 Charter obligation placed on the Trust with regard to competitive impact. 
 
2. The Committee considered whether sponsorship of events constituted a Commercial 

Trading Activity, a Non-Commercial Trading Activity, or a Commercial Service as 
defined in the fair trading guidelines or some other kind of activity and concluded that 
it was a Non-Commercial Trading Activity. As such event sponsorship fell within 
Public Service activities and  the CIP applied. 
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This finding was contrary to the position taken by the Executive in handling  the 
complaint on this case. It means that the BBC should consider all sponsorship 
activity as being subject to the requirements of the CIP. 

 
The Committee considered whether the BBC broke the Fair Trading Guidelines, in 
particular the CIP.  The Committee considered whether the BBC’s approach to pricing 
event sponsorship was appropriate and consistent with the CIP. The Committee 
recognised the complexity of this issue, since the motivation of the BBC in securing 
sponsorship for an event would be different from a commercial broadcaster attempting to 
make a profit from a programme. However, based on a comparison between advertising 
rates and the sponsorship rate for SP07, the Committee was satisfied that the BBC was 
securing sponsorship at market rates and that this was consistent with the CIP.  
 

Given the Committee's view that Britvic sponsorship for SPO7 did not distort the 
market, the Committee concluded that while there was non-adherence to the 
editorial guidelines, there was no breach of the fair trading guidelines or the CIP. 
     

 
3. The Committee considered whether the BBC's event sponsorship activities raise 

competition law issues or state aid issues. 
 
 Based on independent legal advice and considering the relative scale of the 
 activities the Committee concluded there were no such issues. 
 
In addition to these findings, the Committee considered the wider fair trading policy 
aspects of ITV’s appeal and decided the following actions would be appropriate in this 
case: 
 
The Committee believes that amendments to the Fair Trading Guidelines are required as a 
result of the issues raised by this appeal in order to confirm that the CIP applies to all 
sponsorship activities. The Trust will expect this to be covered in the BBC Executive’s 
review of fair trading guidelines in 2008. 
 
The Committee also believes that the complaints handling and complaints procedure in 
this case raises issues which should be addressed so future complaints and appeals can 
be handled more effectively and rigorously. The Committee believed it would have been 
appropriate for the Executive’s Controller, Fair Trading to have met the complainants and 
also noted that the decision by the Director General to write directly to ITV early in the 
process could have been interpreted as pre-judging the complaints process by the 
complainant. There were also issues about how appeals that crossed the boundary 
between fair trading and editorial were dealt with by both the Executive and the Trust 
Unit. 
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7 Sanctions 
 

Whilst noting that there was no substantive breach of the BBC’s fair trading guidelines, 
the Committee decided that the EFTC had incorrectly determined that the CIP did not 
apply and there were procedural defects in the handling of the complaint.  
 
The Committee recommended that the following sanctions should be imposed: 
 

That a senior member of Executive staff (to be determined by the full Trust) should 
write a letter of apology to ITV concerning the conduct of the original complaint 
investigation. 

 
Considering whether further action was appropriate to bring the next broadcast of Sports 
Personality of the Year, scheduled for December 2008, into line with the BBC’s Fair 
Trading guidelines, the Committee concluded that: 
 

The contract with Britvic Soft Drinks Ltd should be allowed to run to its termination, 
but only with renegotiated elements in accord with the findings of the Editorial 
Standards Committee. 

 
The Committee requires compliance with the CIP for all the BBC’s sponsorship activities. 
 
Finally, in considering the issues raised in these appeals, the PVFTC recommends that the 
Trust asks the Executive to fully take this decision into account in drafting proposed 
revisions to the Fair Trading guidelines.  
 
Public Value and Fair Trading Committee 
BBC Trust 
July 2008 
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