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1 The appeal 

Simon Irwin, Editorial Director for the Kent Messenger Group, wrote to the BBC 
Governance Unit on 20 October to appeal against the findings of the BBC’s Head of Fair 
Trading as communicated to him in a letter dated 28 September from the BBC’s Head of 
Fair Trading. 

The basis for the appeal is that the investigation of the complaint has been based on advice 
from the Managing Editor of Radio Kent, whose opinion has been accepted without being 
adequately tested or challenged by BBC Fair Trading, and that as a result the investigation 
has not been rigorous or independent. 

The issues of concern to Mr Irwin in his original complaint were: 

a)	 Whether there is proper separation between the publicly funded and commercial 
activities in the case of the Radio Kent magazine 

b)	 Whether the BBC’s charges to the magazine publisher in respect of the BBC’s 
editorial copy are fair; 

c)	 Whether the BBC’s charges for the use of its brand are fair; and 
d)	 Whether on-air references to the magazine have been appropriate. 

The original complaint was investigated by BBC Fair Trading. Following the investigation the 
BBC’s Head of Fair Trading, wrote to Mr Irwin to advise him that there was clear separation 
between the publicly funded and commercial activities, that fair rates were being paid for 
editorial content and the use of the BBC brand, and that any on-air references to the 
magazine were deemed to be editorially justified by the station’s managing editor. 

2 Summary of findings 

The Fair Trading Policy and Appeals Committee of the BBC Trust considered the appeal at 
its meeting on 6 February 2007. Whilst noting that the issues raised did not amount to a 
serious breach of the BBC’s fair trading guidelines in terms of the scale of the activity or 
likely impact on the market, there were breaches of procedure and the Committee decided 
to uphold the appeal. 

The Committee noted that BBC Fair Trading’s investigation of the original complaint had in 
fact been more thorough than the impression gained by the appellant from the letter he 
received. However, the Committee reached the view that there was some evidence to 
support Mr Irwin’s claim that the investigation of the original complaint has not as rigorous 
or independent as it might have been. Specifically: 

1.	 BBC Fair Trading’s report on its investigation concluded that the magazine was 
published in accordance with Radio Station Magazine Guidelines. The Committee 
was unable to support this conclusion. 
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2.	 BBC Fair Trading’s response to Mr Irwin stated that Kent on Sunday Media Publishing 
Group Ltd (KoS) pays a fair rate for all the editorial copy it receives from BBC Radio 
Kent and that the payments cover all relevant costs. The Committee did not 
consider that the evidence obtained under the original investigation fully supported 
this statement. 

3.	 The response to Mr Irwin also stated that the magazine was not being “advertised” 
or “trailed” through on-air mentions, and that any reference to the magazine was 
always editorially justified. The Committee did not consider that the evidence 
obtained under the original investigation fully supported this statement. 

The Committee concluded that the response from BBC Fair Trading to Mr Irwin was 
unsatisfactory in that it contained statements (as detailed above) which they did not consider 
have been substantiated, and that it did not go far enough in explaining how the investigation 
had been conducted or how the conclusions had been reached. 

This report sets out how the appeal investigation was conducted, the context to the appeal 
and the relevant BBC Fair Trading guidelines. The Committee’s detailed findings are set out 
in Section 6. 
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3 Conduct of the appeal investigation 

In accordance with the BBC’s published statement of the BBC Fair Trading Complaints and 
Appeals Process (accessible through the Trust website), an appeal investigation was 
conducted for the Committee by the BBC Trust Unit. This Unit, established under the new 
BBC Charter which came into effect on 1 January 2007, is separate from the BBC Executive 
and accounts directly to the BBC Trust. 

Documentation relating to the complaint was submitted by BBC Fair Trading to the Unit. 
Following an initial review, a series of telephone and face-to-face interviews with all relevant 
parties was conducted between 6 and 23 November: 

1. BBC Fair Trading 
2. BBC English Regions 
3. Kent Messenger Group 
4. BBC Radio Kent 
5. BBC Commercial Agency 
6. “Cold-call” to KOS Media advertising sales department 

A revenue model for County Life magazine was developed as a basis for benchmarking the 
proportion of revenue spent on editorial content (BBC Fair Trading had developed a similar 
model). PricewaterhouseCoopers LLP were asked to conduct a benchmarking exercise to 
establish how the charges for content in this case compare with practice in comparable 
commercial operations. 

The Committee considered carefully whether it would be appropriate to share this report 
with either party, but concluded that since the main focus of the report was magazine 
content pricing information of a commercially sensitive nature, it would be inappropriate to 
do so. 

The appellant was originally informed that the matter would be considered at the December 
meeting of Governors’ Fair Trading Complaints Committee (FTCC). The time needed to 
conduct the benchmarking element of the investigation meant that it was not possible to 
conclude the investigation within the original timescale. The FTCC Chairman wrote to the 
appellant at this point to update him on progress, explain the transition to the Trust’s Fair 
Trading Policy and Appeals Committee and set out a timetable for the new Committee’s 
response. 

4 Context 

Local Radio Magazines 

Several BBC local radio stations have been running magazines for a number of years. Of the 
40 local radio stations, approximately eight have produced magazines at some point in time. 
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BBC Fair Trading became aware of these magazines in 2001/02 following a series of fair 
trading awareness training sessions delivered to local radio stations. Following this, the Fair 
Trading department produced a set of working guidelines to be applied to existing and 
proposed magazines. The guidelines set out the two possible ways that magazines could be 
run by local radio stations to ensure that their operation complied with BBC guidelines and 
policy: 

a) As promotional activity, funded from the station marketing budget with costs 
recovered where appropriate, or 

b) As a commercial venture, covering all costs and including a profit margin, with no use 
of, or risk to, licence fee funds. 

BBC English Regions HQ announced in September 2005 their intention to review this area 
of activity. Until this review could be undertaken, management decided that the publication 
of local radio magazines should cease once existing contracts ended. 

BBC Radio Kent “County Life” magazine 

BBC Radio Kent “County Life” magazine is produced and distributed on a quarterly basis on 
behalf of Radio Kent by Kent on Sunday Media Publishing Group Ltd (KoS). The magazine is 
a commercial venture, undertaken by KoS on behalf of BBC Radio Kent. BBC Radio Kent 
provides the editorial content of the magazine and KoS finances the production and 
distribution. 

The magazine is a glossy covered full colour magazine, typically around 100 pages. Most 
articles feature a BBC Radio Kent presenter. They cover a wide range of local, topical and 
entertainment issues. Examples include interviews with Joe Pasquale and Sam Brown, 
features on presenters, local history, gardening and seasonal features, plus the BBC Radio 
Kent schedule and a letters page. The amount of advertising varies from issue to issue but is 
typically around 20 pages.  Products and services advertised include bathrooms and kitchens, 
carpets & flooring, health, holidays & travel, plus property. 

The first edition of the magazine was published in March 2005. 

The BBC supplies all editorial copy and photographs plus relevant logos and artwork and 
invoices KoS Media for a fixed fee per edition. In addition, Radio Kent is paid a royalty per 
magazine sold. 

Relevant BBC Guidelines 

Publication on Local Radio magazines is subject to the BBC’s Fair Trading Guidelines and 
also to the specific supplementary guidelines for Radio Station Magazines in the BBC English 
Regions. Compliance with the specific requirements in the supplementary guidelines should 
result in compliance with the broader principles in the Fair Trading Guidelines  
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The guidelines recognise the value of local radio station magazines but set a framework to 
ensure compliance with fair trading and editorial requirements. They require serial 
publications to be operated as a commercial activity. One-off publications may be operated 
as either public service activity or commercial activity, depending on the magazine’s editorial 
remit. 

Separation 

To ensure adequate separation between commercial and licence-fee funded activity the 
guidelines reiterate the Fair Trading Commitment that licence fee funds should not be used 
or put at risk. For audit purposes the guidelines require a specific charge code to be 
created. They also require that time sheets are used to allocate time to the activity. 

Pricing arrangements for content 

The guidelines say that commercially run magazines should be operated as a commercial 
activity. They should cover all costs and include a profit margin. They stipulate that a fair 
charge must be paid for any BBC produced intellectual property supplied to a commercial 
magazine. This can include photos, interviews and listings information. Where existing 
material is adapted for the magazine, any re-versioning costs must be taken into account. 
The charge must include all the incremental costs of making the content available and should 
include a contribution to departmental overheads. Staff time should be accounted for as 
marginal capacity. The guidelines require funding proposals to be approved by the finance 
manager and say that it is important to contact the Commercial Agency to broker a deal. 

Additionally, the BBC Fair Trading Guidelines state that charges should not normally be out 
of line with the market context where there is a comparable external market. 

Use of the BBC brand 

The guidelines make clear that use of BBC logos and brands add value and should be paid 
for. The state that the Commercial Agency will advise on a fair rate to charge, usually in the 
form of a royalty payment, and that a trademark licence will be required to protect the 
brand. 

On-air mentions 

The guidelines for Radio Station Magazines in the BBC English Regions do not cover this 
issue. However, the BBC Fair Trading Guidelines state that there should be no promotion 
of the BBC’s commercial goods or services within BBC programmes on its publicly funded 
services. They go on to say that it may be appropriate for commercial goods and services of 
the BBC to be featured within programmes where it is editorially justified. 

The BBC’s Editorial Guidelines state that any references must be for clear editorial reasons 
and there should be no element of plugging. They go on to say that there are legal and 
regulatory constraints in this area, including an undertaking to the Office of Fair Trading, and 
that particular care must be taken not to promote BBC magazines. They specify that no 
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BBC programme should mention a BBC magazine in away which could be deemed 
promotional or an encouragement to buy. 

Detailed findings 

Conduct of the complaint investigation 

BBC Fair Trading supplied a report on its investigation supported with a dossier of hard 
copies of emails, correspondence and key documents covering their investigation of the 
complaint. The investigation report does not set out the way in which the investigation was 
conducted, but from the evidence made available it appears that it was conducted largely by 
email, with some phone conversations. The email trail supplied appears to be complete. No 
written records of phone calls or meetings were provided. 

The Committee found that BBC Fair Trading’s investigation was in fact more thorough than 
the impression gained by the appellant from the letter he received. BBC Fair Trading made 
prompt approaches to all relevant parties within the BBC and correctly identified the issues 
of concern to the complainant. BBC Fair Trading also attempted to reach their own 
independent view on whether the charging arrangements for BBC content supplied to KoS 
Media were fair by drawing up a revenue model for the magazine. 

However, there was some evidence to support Mr Irwin’s claim that the investigation of the 
original complaint had not been as rigorous or independent as it might have been. 

BBC Fair Trading’s report on its investigation concluded that the magazine was published in 
accordance with Radio Station Magazine Guidelines. For the reasons sets out below, the 
committee was unable to support this conclusion. 

The guidelines make clear that a specific charge code should be created for the activity and 
that staff providing editorial content should use time sheets to ensure that their time is 
properly allocated to the activity. 

The appeal investigation found that these requirements were not adhered to. The original 
assessment of the cost of supplying content was based on a broad assessment that two-
thirds of the broadcast assistant’s time would be devoted to this activity and should be 
charged for. No charge code was created, the Broadcast Assistant supplying the magazine 
content was not required to keep time sheets and time spent by other staff on the magazine 
was not accounted for. These points were not noted in BBC Fair Trading’s record of the 
original investigation, and there are inconsistencies between Fair Trading’s record and the 
evidence collected in the course of the appeal investigation. For example, the Fair Trading 
report said that they were assured that work on the magazine was only a minor part of the 
broadcast assistant’s role, and that the time was spare capacity. The Managing Editor at 
Radio Kent told Trust officials during the appeal investigation that two-thirds of the BA’s 
time was devoted to the magazine. 
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The guidelines also make clear that the BBC’s commercial agency should be involved to 
ensure that best value is secured from any commercial deal, that the BBC gets an 
appropriate return for the venture, and that the BBC brand is adequately protected through 
the use of a trademark licence. It appears from the email evidence considered by the Fair 
Trading team concerning the original approval that the Commercial Agency was invited to 
express a view, but did not. The Commercial Agency referred Radio Kent to the Deputy 
Finance Manager for the English Regions, who gave clearance to proceed. 

The Commercial Agency was subsequently interviewed as part of the appeal investigation. 
Commenting on the specific terms of the deal, they confirmed that the arrangements were 
in line with what they would consider to be fair. 

BBC Fair Trading’s response to Mr Irwin states that KoS pays a fair rate for all the editorial 
copy it receives from BBC Radio Kent and that the payments cover all relevant costs. The 
Committee does not consider that the evidence obtained under the original investigation 
fully supports this statement. The Committee concluded that whilst the payments made by 
KoS for editorial content fell within the range identified as a result of the benchmarking 
commissioned, it was unable to support the view that the payments cover all relevant costs. 

The response to Mr Irwin also states that the magazine is not being “advertised” or “trailed” 
through on-air mentions, and that any reference to the magazine is always editorially 
justified. We do not consider that the evidence obtained under the original investigation 
fully supports this statement. No sampling of on-air references was attempted and no steps 
were taken to ensure that relevant recordings were preserved for the duration of the 
investigation. The opinion is based solely on the assurance of the Managing Editor of Radio 
Kent. 

The Committee concluded that the response to Mr Irwin was unsatisfactory in that it 
contained statements (as detailed above) which it did not consider had been 
substantiated, and that it did not go far enough in explaining how the original 
complaint investigation had been conducted or how the conclusions had been 
reached. 

Approval process 

The proposed charging framework for the magazine was drawn up by Radio Kent in 
discussion with KOS Media. On 22 September 2004 the Finance Manager for BBC South 
East set out the proposals in an email to the Commercial Agency. The Commercial Agency 
did not comment on the proposed deal terms but referred him to the Deputy Head of 
Finance, English Regions, who gave approval to proceed on 24 September, with the proviso 
that the Guidelines had been followed and that editorial control would be maintained. 

The Committee’s expectation, based on its interpretation of the Radio Station 
Magazine Guidelines, is that there should have been more input than this from the 
Commercial Agency to validate the proposed terms of the deal at the time of 
approval. 
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Separation 

BBC Radio Kent did not create a separate charge code for the activity as required under the 
guidelines. They did not think it was possible to do so and did not think it necessary 
because the cost calculation was very simple. 

The Broadcast Assistant who acts as magazine editor does not complete a timesheet. The 
decision to allocate two thirds of her time to the magazine was taken at the point when the 
initial cost projections were done. Actual time spent on the magazine by the Broadcast 
Assistant, the Radio Kent Managing Editor or the presenters is not monitored. 

In these respects, the Committee did not consider the Radio Station Magazine 
Guidelines to have been followed. 

Pricing arrangements for content 

The BBC charges KoS Media a fixed sum per edition. This charge was originally based on 
two thirds of the salary of the Broadcast Assistant: 

Based on the salary information provided, this charge is approximately 10% less than the 
costs attributed by Radio Kent to the production of editorial content for the magazine. 

BBC Radio Kent makes no additional charge to KoS Media for: 

•	 Photos or for listings information. 
•	 On-costs of employment of the Broadcast Assistant such as employers’ pension and 

national insurance contributions. 
•	 Contributions to the magazine by presenters or for the cost of editorial oversight 

from the Managing Editor. 
•	 A contribution to overheads. 

The Committee concluded that not all of the relevant costs were factored into the 
fixed charge per issue to KoS Media. It also found that the guidance on what costs 
should be covered was not sufficiently clear. The Radio Station Magazine Guidelines 
refer in one place to covering all costs including a profit margin, but elsewhere to the 
incremental costs of making content available plus a contribution to departmental 
overheads.  They also refer to staff time being accounted for as marginal capacity. 

Use of the BBC brand 

BBC Radio Kent is paid a royalty per copy sold. The Commercial Agency did not advise on 
this at the time, but when asked as part of the appeal investigation they advised that they 
would expect a magazine royalty, covering the use of the brand and an element of profit, to 
be [a specified percentage] of gross revenue for the magazine. The appeal investigation did 
not have access to commercial information about the gross revenue for this magazine but, 
based on a simple revenue model built up from data from the KoS Media advertising rate 
card, found the royalty per copy to be broadly in line with the guidance given by the 
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Commercial Agency at the time of the appeal investigation but noted that the Commercial 
Agency had not given any advice at the time the proposals were originally approved. The 
appeal investigation also noted some inconsistency in relation to brand protection. The 
Commercial Agency advised the appeal investigation that a trademark licence would have 
been appropriate. The view taken by BBC Legal at the time was that no licence was needed. 

Whilst noting some minor inconsistencies the Committee concluded that the guidance 
on payment for the use of the BBC brand had been followed. Taking account of the 
degree of uncertainty over revenues for the magazine, the Committee concluded that 
the level of the royalty payment did not appear unreasonable. 

On-air mentions 

Most of BBC Radio Kent’s programmes are broadcast live and unscripted. Recordings are 
retained for statutory purposes for a period of 42 days, and then destroyed. The appeal 
investigation was therefore unable to access any evidence of on-air mentions of the magazine 
around the period to which the complaint relates. 

The original complaint to BBC Fair Trading is dated 11 August. Although the complainant is 
not specific about the timing of on-air mentions that sparked his complaint (he confirmed 
this when interviewed as part of the appeal investigation), it is possible that relevant 
recordings might still have been in existence on or after 11 August. 

When the Managing Editor of Radio Kent was interviewed as part of the appeal investigation 
he said that he had given the presenters clear guidance on what on-air references could be 
made to the magazine. We requested a written statement setting out what guidance had 
been given to presenters but nothing was supplied. 

The appeal investigation found, through a cold-call to KOS Media’s advertising sales 
department, that although KoS did not make a particular feature of the BBC brand when 
selling advertising space, they did refer to the possibility of on-air mentions. 

The Committee was unable to find sufficient evidence to make a proper assessment 
of whether or not on-air references to the magazine complied with the BBC’s Fair 
Trading and Editorial Guidelines. 

Cost benchmarking 

The BBC Fair Trading Guidelines state that charges should not normally be out of line with 
the market context where there is a comparable external market. Since this issue was 
central to the complaint, the appeal investigation engaged PricewaterhouseCoopers LLP to 
benchmark the cost of content for comparable publications. 

Through analysis on the segmentation of the UK magazine market and assessment of key 
characteristics of the BBC Radio Kent Country Life magazine, a series of interviews was 
conducted with comparable magazines (comparability being determined by the closeness of 
the match in terms of the key characteristics), leading to a range of costs per issue relating 
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to editorial content. The study found that the fixed payment per issue made by KOS Media 
to BBC Radio Kent in respect of content supplied fell close to the mid-point within the 
range established through the benchmarking work. 

The Committee was satisfied that the benchmarking study had been conducted in a 
way likely to lead to an independent and robust conclusion, and accepted the finding 
that the fixed payment per issue made by KOS Media to BBC Radio Kent in respect 
of content supplied fell within the range established through the benchmarking work, 
and concluded that the benchmarking evidence did not support the view that the 
charge made by Radio Kent to KOS is unfairly low with reference to the market. 
However, in terms of assessing the appropriate costs and how they have been 
recovered, the Committee considered that the BBC’s Fair Trading Guidelines had not 
been followed. 

Sanctions 

Whilst noting that the issues raised did not amount to a serious breach of the BBC’s fair 
trading guidelines in terms of the scale of the activity or likely impact on the market, there 
were breaches of procedure and the Committee decided to uphold the appeal. The 
Committee decided that the following sanction should be imposed: 

The Chief Operating Officer of the BBC (to whom the Fair Trading department 
reports) would be required to write a letter of apology to the complainant concerning 
the conduct and communication of the original complaint investigation 

Considering whether further action was appropriate to bring the service into line with the 
BBC’s Fair Trading guidelines, the Committee noted that BBC Radio Kent had already 
served notice of its intention to terminate the contract for provision of the magazine. It 
concluded that: 

The contract should be allowed to run to its termination, on the existing terms. 

Radio Kent must ensure for the remainder of the contract that records of all time 
spent on producing content for the magazine should be maintained, and that a senior 
member of the Executive should be appointed to oversee that the value of this time 
does not exceed the value of the charges made for content. 

The Committee also concluded that Radio Kent should cease all on-air mentions of 
the magazine unless there is a strong editorial justification and specific approval has 
been secured from a senior member of the BBC Executive (most likely the Director of 
Nations and Regions). 

In addition, to prevent a re-occurrence of the breach the Committee would require: 
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The Executive Fair Trading Committee would be asked to review the detailed 
Guidelines and ensure they are consistent in light of the Trust’s Fair Trading 
documentation. 

The Executive should ensure that other radio stations are aware of the findings, 
where appropriate. 

BBC management will be asked to review how they handled the investigation process 

The BBC Executive Fair Trading Compliance Committee will be asked to review its 
complaints processes 

Fair Trading Policy and Appeals Committee 
BBC Trust 
February 2007 
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