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A The Appeal 
 
BESA is a trade association representing over 300 organisations. Its members are 
manufacturers and distributors of equipment, materials, books, consumables, furniture, 
technology, ICT hardware and digital content to the education market.  
 
The Director General of BESA met with representatives from the Trust Unit on 10 October 
2008 to raise a number of concerns relating to the BBC’s activities in the formal learning 
online space.  Subsequently the Trust Unit asked BESA to collate and document specific 
concerns as the detail provided was not sufficient to pursue a fair trading complaint.  
 
The Trust Unit met again with the Director General of BESA on 3 March 2009 and asked 
that any formal fair trading complaint be submitted by 19 March 2009. On an exceptional 
basis it was agreed by the Executive and BESA that the Trust would investigate the 
complaint in the first instance. The Committee's consideration of this complaint is not 
therefore by way of appeal from a decision of the Executive.   
 
BESA, supported by the Publishers Association, submitted its fair trading complaint to the 
BBC Trust on 31 March 2009. The complaint refers to BBC activities between 1997 and 
2009 with regard to three of the BBC’s formal learning offerings on bbc.co.uk: 

- BBC Bitesize http://www.bbc.co.uk/schools/bitesize/ ); 

- Learning Zone Broadband (http://www.bbc.co.uk/learningzone/clips/ ); 

- Learning Portal (http://www.bbc.co.uk/learning/ ). 
 
The complaint covered four areas in connection with these offerings: 
 

a. the alleged development of certain BBC formal learning services without appropriate 
approval or regulation; 

b. the perceived lack of distinctiveness of the new BBC learning portal and its constituent 
content; 

c. the alleged negative impact on the commercial market for educational content that the 
above activities create; and  

d. the apparent absence of ‘any meaningful or trustworthy’ communication from the BBC 
to BESA or its members. 

The Trust Unit met with BESA and individual members on several occasions and requested 
additional information. Additional information was received from three member 
organisations. In June 2009 the Trust Unit considered it had sufficient information to 
proceed with its investigation, although it also accepted further evidence from BESA 
organisations on 25 August and 7 September 2009. 
 
The Finance and Compliance Committee considered the appeal at its meeting on 30 
September 2009.     
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B. Summary of the Finance and Compliance Committee’s findings 
 
The Committee considered this complaint on 30 September 2009. Having duly considered 
the complaint including the evidence submitted by BESA and the Executive's response and 
evidence in reply to the matters raised by BESA, the Committee decided to partially uphold 
the complaint. 
 
In summary, the decisions of the Committee are as follows: 
 

a) The Committee found no evidence to suggest that Bitesize and Learning 
Zone Broadband did not go through the correct approvals process at 
the time they were introduced. 

 
b) The Committee found no evidence to suggest that, prior to 2007, the 

development of Bitesize and Learning Zone Broadband occurred 
without sufficient regulation. 

 
c) The Committee believes that with regard to investment in Bitesize and 

Learning Zone Broadband and the Learning Portal since 2007, the failure 
by the Executive to conduct appropriate competitive impact 
assessments amounts to a breach of the Competitive Impact Principle 
and accordingly the Committee upholds this part of the complaint.  

 
d) The Committee considers it necessary for the BBC Trust to conduct an 

assessment of the potential negative competitive impacts of Bitesize, 
Learning Zone Broadband and the Learning Portal, covering 
developments to these offerings since June 2007, and the way in which 
they deliver against the Public Purposes.  This will enable the 
Committee to then determine whether the BBC Executive’s failure to 
conduct its own competitive impact assessment since 2007 had any 
substantive effect. 

 
e) The Committee considers it is not appropriate to come to any separate 

determination on the allegation that the formal learning service is not 
distinctive. Instead this part of the complaint is more appropriately 
determined through the review of BESA’s allegations in the context of 
the implementation of the Competitive Impact Principle (see above).  

 
f) The Committee considers that the BBC did not engage sufficiently with 

the wider industry concerning its new service developments and 
accordingly the Committee upholds this part of the complaint.  
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C  Conduct of the appeal investigation 
 
As noted above, the handling of this appeal varied from the BBC’s published statement of 
the BBC Fair Trading Complaints and Appeals Process on an exceptional basis and with the 
agreement of the parties involved.  
 
An appeal investigation was conducted for the Committee by the BBC Trust Unit. The BBC 
Trust Unit is separate and independent from the BBC Executive and accounts directly to the 
BBC Trust.  
 
Documentation relating to the complaint was submitted to the BBC Trust investigation team 
by BESA and three of its individual members. The Trust Unit asked the BBC Executive to 
respond to each of the submissions made by BESA and raised further questions with the 
Executive, as appropriate. During the investigation the Trust Unit staff met with BESA and 
individual members on several occasions.  Additionally the BBC Trust Unit team 
commissioned its own independent legal advice on specific issues relevant to the appeal.   
  

 
D  Context 
 
The BBC’s formal learning activities 
The BESA complaint refers to BBC activities between 1997 and 2009 with regard to three of 
the BBC’s formal learning offerings on bbc.co.uk: 

a. BBC Bitesize (http://www.bbc.co.uk/schools/bitesize/ ); 

b. Learning Zone Broadband (http://www.bbc.co.uk/learningzone/clips/ ); 

c. Learning Portal (http://www.bbc.co.uk/learning/ ). 

BBC Bitesize launched as an overnight broadcast service in 1997. The Bitesize website went 
live in 1998 on bbc.co.uk. As an online revision aid for children and teenagers it is now part 
of the BBC ‘Schools’ group of websites which includes material for students, parents and 
teachers. The Bitesize website covers the following the curriculum areas: 
 
 - Key stage 1 
 - Key stage 2 
 - Key stage 3 
 - GCSE 
 - Welsh TGAU 
 - Scottish Standard Grade 
 - Scottish Highers 
 
Learning Zone Broadband launched on BBC Two in the mid-1990s as an overnight block of 
education programming. Learning Zone Broadband commenced in 2007, providing 
programme clips via the web. The product, also known as ‘Class Clips’, is targeted for use by 
teachers in the classroom. 
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The Learning Portal was reconfigured in December 2008 in response to a Trust requirement 
that the Executive improve its online navigation to the BBC’s learning resources. 
 
BBC commitment to educational provision 
The BBC has certain commitments under and stemming from the current Charter and 
Agreement regarding the provision of educational content. 
The BBC’s Formal Learning provision is intended to sit squarely within the broad 
requirements of the 2006 Charter and Agreement: 
 

a. Article 4(b) of the Charter which lists promoting education and learning as one 
of the Public Purposes of the BBC and clause 7 of the Agreement which 
elaborates on this Public Purpose; 

b.  Article 5 of the Charter, which states that the BBC's main activities should be 
the promotion of its Public Purposes through the provision of output that 
consists of information, education and entertainment, supplied by means of 
television, radio and online services.  

BBC Bitesize, BBC Learning Zone Broadband (“Class Clips”) and the Schools Portal sit 
within the service licence framework for bbc.co.uk (now "BBC Online").  The remit of BBC 
Online is to promote the BBC’s Public Purposes, by providing innovative and distinctive 
online content and distinctive propositions that reflect and extend the range of the BBC’s 
broadcast services. It also states that BBC Online should, at all times, balance the potential 
for creating public value against the risk of negative market impact.  
 
Part III of the current service licence for BBC Online, which sets out the scope and activities 
of BBC Formal Learning Online, states that BBC Online should be the main platform for 
formal learning output. It should offer content that creates education value for children, 
parents, teachers and adult learners across the UK. BBC Online should provide formal 
learning resources aimed primarily at children. These may cover a broad range of subjects 
and skills. Key propositions include revision and recap for school children and a proposition 
to encourage teenagers’ skills development. There should also be resources to support 
parents and teachers, including those which make use of archive broadcast content. 
 
The Purpose Remit for promoting education and learning makes the provision of formal 
learning one of its three priorities. The Purpose Remit sets out the following expectations of 
the BBC’s formal education provision. It should: 

a. Ensure that learners themselves are a key focus; 

b. Reach those of all ages who have been failed by the educational system;  

c. Find ways to engage reluctant learners; 

d. Take full account of the needs of those with restricted or no access to digital 
technologies; 

e. Exploit the BBC’s strengths in areas such as archive and multimedia; 

f. Provide some learning resources in languages other than English; 
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g. Ensure offerings are distinctive in the way they display public service 
characteristics; 

h. Act in partnership with other providers to help people access reliable sources 
of educational material; 

i. Introduce audiences to education and learning beyond what the BBC 
provides; 

j. Meet audience demands to access education and learning content via a range 
of platforms; 

k. Be authoritative and intellectually robust; 

l. Demonstrate cultural sensitivity. 

The key text which explains the Purpose Remit priority is as follows:  
Section (iii) Promote and support formal educational goals for children and teenagers and 
support adult education, especially related to essential skills development.  

“The majority of the public regard the BBC as a learning resource for the nation  and 
 believe that one of the BBC’s most important roles is to contribute to learning, 
particularly for children and young people including skills for learning, work and life . 

While the BBC has a clear and important role to play in education and learning, it is one of 
many providers, and the Executive should bear in mind what is provided in the wider 
marketplace when deciding how most effectively to pursue this purpose. In particular, the 
Executive should ensure that a key focus is the provision of content and activities intended 
for learners themselves. The Executive should also consider how best within its education 
and learning offerings it can exploit the BBC's particular characteristics or established 
strengths, such as its archive or its multimedia nature, and ensure that those offerings are 
distinctive in the way they display appropriate public service characteristics. Key aims should 
be to reach learners of all ages who have been failed by the educational and training system 
and to make education exciting for everyone, whether they are inside or outside formal 
education. The Executive should provide some learning resources in languages other than 
English and ensure that a safe environment is provided, especially for the young.” 

In outlining the BBC’s role in promoting formal education and learning, the purpose remit 
says: 
 “These market developments [this refers to changes in learning driven by digital technology;  an 

explosion in the range of material available; difficulties caused to some audiences in 
navigating the quantity of material available and locating authoritative, trustworthy and 
accurate content; and the emergence of a digital divide in which the less well-off are excluded 
from educational benefits available to those with ready access to digital technologies] suggest 
a clear public service imperative for the BBC to support a wide range of formal and informal 
education and learning for all UK citizens regardless of age, income or cultural background. In 
making its plans for education and learning, the Executive Board should take full account of 
the learning needs of those with restricted access, or no access, to digital technologies. It 
should also respond to digital audiences’ demands to access education and learning content 
via a range of platforms. Where possible it should work with appropriate partners.  
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Educational content should be authoritative and intellectually robust. Educational materials 
should demonstrate cultural sensitivity. The Executive should find creative ways to engage 
reluctant learners and provide opportunities for informal learning through a wide range of 
mainstream programming. The BBC’s own archive is a rich educational resource and the 
Executive Board should seek appropriate ways to open it up to audiences.  

The Executive should see introducing audiences to education and learning beyond that 
provided by the BBC itself as an important part of its role. It should work in partnership to 
assist people seeking reliable sources of educational content from other providers. While the 
BBC has a clear and important role to play in education and learning, it is one of many 
providers, and the Executive should bear in mind what is provided in the wider marketplace 
when deciding how most effectively to pursue this purpose.” [Emphasis added] 

 
 
E  Relevant BBC Guidelines 
 
Fair trading regimes in place between 1990 and 2009 
The BESA complaint covers the period between 1997 and 2009. This timeline covers three 
distinct periods of regulatory requirements: 

1997 – Sept 2004 The requirements on BBC management are derived 
from the 1996 Charter, Agreement and associated fair 
trading documents. In summary, these did not impose 
an explicit obligation on BBC management to have 
regard to the competitive impact of its public service 
activities on the wider market.  

  
Oct 2004 – 31 Dec 2007 Following the 2004 Graf review specific requirements 

were placed on BBC management in respect to 
bbc.co.uk. In summary, BBC management was required 
to (i) make its own public value assessment of each new 
development planned to bbc.co.uk and (ii) regularly 
review bbc.co.uk to ensure that the balance was right 
between public value and market impact, and to ensure 
offerings were both high quality and distinctive. 

 
1 Jan 2007 onwards Under the current regulatory regime the BBC is 

required to have regard to the competitive impact of 
the BBC’s activities on the wider market. This is set out 
in the current 2006 Charter and Agreement, the 2007 
Fair Trading Policy, Competitive Impact Statement and 
Fair Trading Guidelines.  

 
There has been a gradual evolution of requirements with regards to the competitive impact 
of the BBC’s activities on the wider market, and in investigating BESA’s complaint, the 
Committee have had regard to the extent of the obligations on the BBC Executive according 
to the relevant time period.  
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Fair Trading obligations under the current regime 
The BBC Trust has adopted a Competitive Impact Policy Statement which sets out its policy 
on the competitive impact of the BBC’s activities on the wider market. The Trust has also 
adopted a Fair Trading Policy that applies to all trading activities of the BBC, although 
separate requirements apply to Public Services and Commercial Activities. The BBC 
Executive has implemented the Fair Trading Policy through adopting the Fair Trading 
Guidelines and, in handling appeals from fair trading complaints, the Trust determines 
whether there has been a breach of the Fair Trading Guidelines.  
 
Competitive impact principle 
The Trust's statement of policy on fair trading requires the BBC, when carrying out its 
Public Service Activities, to endeavour to minimise its negative competitive impacts on the 
wider market whilst also ensuring the fulfilment of the BBC's Public Purposes and taking into 
account other obligations in the Charter and the Agreement (the "Competitive Impact 
Principle" also referred to as the "CIP"). As set out above, one of the BBC's Public Purposes 
is promoting education and learning. In accordance with the Trust's statement of policy on 
competitive impact, the BBC must take a proportionate approach to the CIP assessment by 
paying particular attention to the size and scale of the activity concerned. The Competitive 
Impact Principle is reflected in the Executive's 2007 Fair Trading Guidelines,   
 
In the context of this complaint, the CIP can be considered to be an important check on the 
BBC’s purchasing and investment power when compared to commercial competitors in the 
commercial education space. 
 
Since 2009, the implementation of the CIP in relation to BBC's online activities has been 
clarified in the "management controls for the assessment of potential impact of BBC Online" 
(approved by the Trust's Audiences and Performance Committee in May 2009) and by the 
Executive's 2009 Fair Trading Guidelines (published in July 2009).  The new management 
controls clarify that the implementation of the CIP requires a 3-stage process in respect of 
proposed changes to bbc.co.uk (assessment of fulfilment of the Public Purposes; assessment 
of potential competitive impact; and endeavouring to minimise negative market impact).  
Although the extent of analysis will vary according to the change or level of investment 
proposed, the assessment essentially requires consideration of factors such as whether 
similar offerings are available elsewhere on a commercial basis, and assessment of who the 
commercial providers are in the market.   
 
Although this clarification as to the implementation of the CIP did not exist over the period 
of time that is covered by BESA's complaint, the Committee regards these new controls as a 
guide as to what might reasonably have been expected since the current fair trading regime 
came into force in June 2007. 
 
 
F  Detailed findings  
 
Development of formal learning services – regulation and approval 
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The Committee considered the allegation that the BBC developed certain formal learning 
offerings without appropriate regulation or approval. 
 
The Trust Unit investigation examined the correspondence between the BBC and the 
Department for Culture, Media and Sport (DCMS) regarding the initial approval of BBC 
online,  of which Bitesize is a part. The Committee noted that the DCMS provided a phased 
and conditional approval for the BBC online proposition to proceed in a letter dated 10 
November 1997. It was a requirement of the approval that the rollout of the BBC’s online 
learning proposition be phased and subject to widespread public consultation. A letter dated 
28 October 1998 from the DCMS formally confirmed the BBC’s online service, which 
included formal educational content ‘complementing the national curriculum’, as a core 
public service for the purposes of the BBC being able to invest licence fee funds in that 
service.  
 
The Committee found no evidence to support the allegation that the Bitesize website 
required a separate approval other than the approval for BBC Online granted by DCMS in 
October 1998.  
 
With regard to the introduction of the learning Zone Broadband ‘class clips’ the Committee 
determined that the Executive had considered the public value of developing the service 
from a broadcast only service to online delivery, in line with the commitments made by the 
Executive following the Graf review in 2004. These required the Executive to conduct a 
public value assessment of each new development planned for bbc.co.uk 
 

The Committee found no evidence to suggest that the Bitesize and Learning Zone 
Broadband did not go through the correct approvals process at the time they were 
introduced. 
 

The Committee also considers that there is insufficient evidence to support BESA’s 
allegation that Bitesize and Learning Zone Broadband have developed without sufficient 
regulation since their initial introduction given the less stringent fair trading regime in place 
before the current 2006 Charter regime. The Committee noted that the BBC was only 
required to have regard to the competitive impact of developments to the BBC’s activities 
on the wider market and to seek to minimise any negative market impact after the 
introduction of the 2006 Charter and Agreement, the 2007 Fair Trading Policy, Competitive 
Impact Statement and Fair Trading Guidelines. 

 
The Committee found no evidence to suggest that, prior to 2007, the development of 
Bitesize and Learning Zone Broadband occurred without sufficient regulation. 
 

 
Competitive Impact Principle  
Since the bbc.co.uk offerings were introduced the obligations on the Executive have evolved. 
As of June 2007 the Executive has been bound by the Trust policies introduced when the 
Trust adopted its current statement of policy on fair trading and its statement of policy on 
competitive impact.  
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Although it might be argued that the financial investment in each individual enhancement was 
relatively small, the Committee considers that there should have been proper consideration 
of the CIP to all developments since 2007 given the relevant regulatory requirements and 
wider market considerations. The Committee considers that compliance with the CIP during 
this period at least required that the Executive consider potential negative competitive 
impacts on the commercial market when undertaking developments to the BBC Public 
Services. The Committee has seen no evidence that the Executive adopted a process 
designed to ensure compliance with the CIP.   
 

The Committee believes that with regard to investment in Bitesize and Learning Zone 
Broadband since 2007, the failure by the Executive to conduct appropriate CIP 
assessments amounts to a breach of the Competitive Impact Principle and accordingly 
the Committee upholds this  part of the complaint.  
 

The Committee considered the evidence put forward by BESA that the BBC formal learning 
offerings are becoming increasingly similar to commercial services in this area and the 
assertion that this is having a negative competitive impact on the market. The Committee 
does not consider that it has sufficient evidence to determine this issue and, in particular, 
whether this is a result of, or has been contributed to, by the failure of the Executive to 
conduct appropriate CIP assessments with regard to investment in Bitesize and Learning 
Zone Broadband since 2007. 
 
The Committee also noted that the BBC Trust is expecting a proposal from the Executive 
for further incremental developments to BBC online formal learning offerings in the coming 
months. This concerns funds ring-fenced by the Trust in March 2009 for formal learning but 
which were held back pending Trust approval of the strategic assessment being undertaken 
by the BBC Executive.   
 
In these circumstances, the Committee considers that there is merit in the Trust conducting 
a competitive impact assessment of Bitesize, Learning Zone Broadband and the Learning 
Portal covering the period since June 2007 that would identify the potential negative 
competitive impact of any developments to these offerings and the extent to which these 
offerings fulfil the BBC’s Public Purposes. The Committee would then be in a position to 
determine the extent to which any negative competitive impacts could have been minimised 
in a manner that is proportionate to the delivery of the Public Purposes identified and, more 
specifically, whether the BBC Executive’s failure to conduct a competitive impact assessment 
with regards to developments to Bitesize and Learning Zone Broadband since 2007 had any 
substantive effect.  
 

The Committee considers it necessary for the BBC Trust to conduct an assessment of 
the potential negative competitive impacts of Bitesize, Learning Zone Broadband and 
the Learning Portal covering developments to these offerings since  June 2007 and the 
way in which they deliver against the Public Purposes.  This will enable the Committee 
to then determine whether the BBC Executive’s failure to conduct its own competitive 
impact assessment since 2007 had any substantive effect. 

 
Lack of distinctiveness 
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BESA allege that the BBC Learning Portal and its constituent content (i.e. Bitesize and 
Learning Zone Broadband) lack distinctiveness.  
 
Distinctiveness is a requirement under the bbc.co.uk service licence.  BBC Bitesize, BBC 
Learning Zone Broadband (“Class Clips”) and the Learning Portal sit within the service 
licence framework for bbc.co.uk (now BBC Online). The remit of BBC Online 2009 is to 
provide innovative and distinctive online content and distinctive propositions that reflect and 
extend the range of the BBC’s broadcast services.  
 
Under the service licence regime the Trust has defined a number of characteristics that 
should be considered in assessing distinctiveness. But this is in the context of the 
performance of the service. In this respect distinctiveness is about editorial decisions and 
not about fair trading issues. It is possible for a service to offer content that is not distinctive 
but which is also compliant in fair trading terms. Conversely content that does meet the 
distinctiveness threshold may fall foul of fair trading rules. 
 
The Committee considers that the allegation of lack of distinctiveness is actually meant as an 
allegation that BBC formal learning content is so similar in nature to that of the individual 
members content as to imply a failure on the BBC’s part under the Competitive Impact 
Principle.  This interpretation is based on the BESA members’ submissions to the Trust Unit, 
which are focussed on fair trading matters rather than editorial issues.  
 

The Committee considers it is not appropriate to come to any separate determination 
on the allegation that the service is not distinctive. Instead, the Committee considers 
that this part of the complaint is more appropriately determined through the review of 
BESA’s allegations in the context of the implementation of the CIP (as referred to 
above) and that the proposed assessment of the possible negative competitive 
impacts of Bitesize and Learning Zone Broadband since their introduction will 
necessarily also consider the extent to which those services can be considered as being 
distinctive when compared to similar commercial offerings.  

 
 
Lack of meaningful communication 
The Committee examined the allegation that the BBC Executive had failed to engage in 
meaningful or trustworthy communication with BESA or its members.  
 
The Committee determined that communication between the BBC and BESA members was 
indeed a problem area and appeared to have been so for some time. This finding was 
supported by evidence from discussions the Trust Unit has had with other industry bodies 
and government departments with an interest in this area.  
 

The Committee considers that the BBC did not engage sufficiently with the wider 
industry concerning its new developments.  
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G Sanctions  
 
The Committee has upheld aspects of this fair trading complaint. It has determined the 
following steps and sanctions to be appropriate: 

a) Given, in particular, the Executive's failure to apply the CIP to the developments post 
2007, the Committee considers it necessary for the Trust Unit to undertake an 
assessment of Bitesize, Learning Zone Broadband and the Learning Portal since June 
2007 that would identify the potential negative competitive impact of any 
developments to these offerings and the extent to which these offerings fulfil the 
BBC’s Public Purposes. The Trust Unit would then be in a position to determine the 
extent to which any negative competitive impacts could have been minimised in a 
manner that is proportionate to the delivery of the Public Purposes identified and 
submit the findings back to the Committee for consideration. The Trust will not 
consider further increases in investment levels in these areas of bbc.co.uk until the 
Committee has considered this assessment. 

b) The Executive are required to bring forward proposals to the Committee by January 
2010 for improving the level of engagement with the wider industry in this area. In 
this respect the Committee recommends the BBC Executive consider setting out 
future investment plans for each online learning element of the bbc.co.uk service 
within the Statement of Programme Policy that they publish each year.  

 
 
Finance and Compliance Committee 
BBC Trust 
October 2009 
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