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A. The appeal 
The Appellant, IP Vision, was formed in 2007. IP Vision’s primary product is a set-top 
“Smart box”, branded as Fetch TV, which is an HD-ready hybrid DTT/IPTV product that 
combines a Freeview tuner, personal video recorder (“PVR”) and video on demand 
(“VOD”) service (delivered via a broadband connection of the user’s choice).  

IP Vision offers the service either as a direct to consumer service or, alternatively, as a 
white label platform offering third parties a fully managed service solution to which they 
can apply their own brand. The company ‘soft-launched’ the Fetch TV brand in November 
2008, with the first box (the Smart box 8000) launched in mid-2009. The box currently 
allows customers access to a number of VoD services (as well as Freeview and PVR 
services). 

IP Vision submitted a Fair Trading complaint to the BBC Executive on 13 February 2009. It 
made the specific complaint that the BBC’s actions in refusing to permit IP Vision to 
implement their own version of the BBC iPlayer had breached: 

 the Fair Trading Policy and Guidelines, specifically (i) the duty on the BBC to 
endeavour to minimise its negative competitive impacts on the wider market 
when carrying out its Public Service Activities, and (ii) the duty on the BBC to 
abide by competition law, including state aid law; and 

 
 the BBC Trust’s On-Demand Syndication Policy and the BBC’s On-Demand 

Syndication Guidelines (both issued in 2007) 

IP Vision also raised several general concerns regarding the BBC’s alleged assertions that 
BBC content would only be made available to platforms via a BBC built, controlled and 
maintained iPlayer. 

The BBC Executive Fair Trading Committee (“EFTC”) dismissed all elements of these 
claims in its findings of 15 May 2009. However they noted that “there is some merit in the 
complainant’s concerns about the BBC’s “seemingly arbitrary changes in policy, attitude 
and long periods of non-responsiveness”. 

IP Vision submitted an appeal to the BBC Trust on 1 September 2009. This was outside 
both the standard 20 working day limit and the exceptional 40 working day limit for 
appeals, normally calculated from the date the complainants receive a response from the 
BBC Executive, which in this case was 15 May 2009. However, IP Vision requested an 
extension due to ongoing negotiations with the BBC, which had the potential to resolve 
the complaint. The BBC Trust agreed exceptionally to this late appeal, although noting 
that this in no way set a precedent for future appeals. 

The BBC Trust Unit met with the appellant on 30 September 2009. During this meeting 
the BBC Trust Unit (on behalf of the BBC Trust) formally agreed to consider those 
elements of the appeal which met the criteria for referral to the Trust. Certain elements of 
the appeal were subsequently deemed to be outside the complaint originally submitted to 
the BBC Executive on 13 February 2009. These elements were therefore referred back to 
the Appellant as not meeting the referral criteria.   
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B. Summary of the 
Committee’s findings 
The BBC Trust Finance and Compliance Committee (“the Committee”) considered this 
appeal on 2 December 2009. Having duly considered all points, the Committee decided to 
reject the material points of the appeal, but partially uphold the appeal on a process point 
only. 

In summary, the decisions of the Committee are as follows: 

a) to reject the part of the appeal alleging that that the BBC acted contrary to 
competition law (specifically by abusing a dominant position) in refusing to permit 
IP Vision’s implementation of their self-build iPlayer offering syndicated BBC on-
demand content. The Committee noted that the BBC Trust is not a competent 
authority with regard to competition law, and this decision in no way precludes IP 
Vision from appealing to the Competition authorities. 

b) to reject the part of the appeal alleging that that the BBC acted contrary to the 
On-Demand Syndication Policy and Guidelines (2007) in refusing to permit IP 
Vision’s implementation of their self-build iPlayer offering syndicated BBC on-
demand content. 

c) to reject the part of the appeal alleging that that the BBC acted contrary to the 
Fair Trading Policy and Guidelines in refusing to permit IP Vision’s implementation 
of their self-build iPlayer offering syndicated BBC on-demand content (except 
where in breach of process as per point d below). 

d) to partially uphold the appeal on a process point – on the grounds that the BBC 
failed to properly assess the competitive impact of their decision to refuse to 
permit IP Vision’s implementation of their self-build iPlayer offering syndicated BBC 
on-demand content. However, the Committee found that (as per point c above) 
had the BBC carried out such an assessment, the BBC would have found its 
actions to be permissible. 

e) to reject the part of the appeal alleging that the BBC failed to comply with the 
EFTC 15 May 2009 remedy to establish a single body to ensure a clear and 
consistent approach to syndication. 

The Committee noted that the BBC (specifically BBC Future Media & Technology and BBC 
Fair Trading) had cooperated fully with the BBC Trust Unit’s investigation. 

In consideration of its decisions above, the Committee made two recommendations for 
actions which are detailed in Section G. 
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C. Conduct of the appeal 
investigation 
IP Vision submitted its appeal to the BBC Trust on 1 September 2009. The BBC Trust’s 
handling of this appeal was in accordance with the BBC Trust’s published statement on 
the Fair Trading Complaints and Appeals Process. The BBC Trust Finance and Compliance 
Committee is empowered to consider and adjudicate all appeals from decisions made on 
behalf of the BBC Executive in respect of alleged breaches of the Fair Trading Guidelines 
by the BBC. 

An appeal investigation was conducted for the Committee by the BBC Trust Unit. The BBC 
Trust Unit is separate and independent from the BBC Executive and accounts directly to 
the BBC Trust.  

The BBC Trust Unit carried out a detailed investigation, which included gathering material 
from all relevant parties, particularly BBC Future Media & Technology, BBC Fair Trading 
and IP Vision. A large number of external and internal emails between all parties 
(including within BBC FM&T) from 2007 to 2009 were collated as part of this investigation. 

All material relevant to the investigation was reviewed in detail by the BBC Trust Unit. 
Additionally, the BBC Trust Unit commissioned its own independent legal advice on 
specific issues. This was analysed and formalised into an investigation report to assist the 
Committee in their consideration of the appeal. 
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D. Context 
The BBC iPlayer 
The BBC iPlayer is a proprietary service developed by the BBC through which BBC on-
demand (including streaming) content can be viewed. It draws on-demand content 
originating from BBC servers (encoded in the appropriate format (e.g. MPEG2, H.264)) 
and delivers it to the end user via the BBC user interface. 

 

The BBC iPlayer evolution 
The BBC iPlayer formally launched (left beta1) on 25 December 2007. It offered computer 
users the ability to watch downloaded and streaming BBC content after it had been shown 
on BBC channels. The standardisation of software technologies on computers meant that 
a single version of iPlayer could be used on multiple computer types running the same 
operating system. The BBC was keen to make the iPlayer available to the living room as 
well, but this presented more of a challenge. The different Video-on-Demand devices 
emerging in 2008 and 2009, including set-top boxes, connected TVs and multi-function 
games consoles (such as PS3) were not standardised to the extent that a single version of 
iPlayer could run on all of them. Varying degrees of customisation was required.  

Making the BBC iPlayer available to these devices could be done by the BBC building 
bespoke versions of the iPlayer for each platform (permitting a consistent look and feel 
but requiring an extremely large amount of BBC resources) or by the platforms 
themselves building their own BBC-branded iPlayers (presenting risks to the user 
experience and editorial control). The BBC has gradually moved toward a third way which 
it considers represents the best value to licence fee payers – to develop a limited number 
of standardised iPlayers available for platforms to make use of; but also, where platforms 
had high reach, to develop bespoke iPlayer implementations for these high reach 
platforms. Hence, Virgin Media and Nintendo Wii received bespoke BBC iPlayer 
implementations. No platforms have been permitted to ‘self-build’ a BBC-branded iPlayer. 

                                                
1 A beta version is the first version released outside the organization or community that develops the software, for the 

purpose of evaluation or real-world testing. 
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E. BBC Guidelines potentially 
relevant to the appeal 
UK/EU Competition Law 
Article 82 of the EC Treaty, replicated by Chapter II of the Competition Act 1998, prohibits 
the abuse of a dominant position.  

On-Demand Syndication Policy and Guidelines 
On-Demand Syndication is carried out under the remit of the BBC Trust’s Statement of 
Policy on the Syndication of BBC On-Demand content and the BBC Executive's On-
Demand Syndication Guidelines (both issued in 2007). 

Fair Trading 
The BBC Trust has adopted a Competitive Impact Policy (CIP) Statement which sets out 
its policy on minimising the negative competitive impact of the BBC’s activities on the 
wider market. The BBC Trust has also adopted a Fair Trading Policy that applies to all 
trading activities of the BBC, although separate requirements will apply to Public Services 
and Commercial Activities in certain circumstances. The BBC Executive has implemented 
the Fair Trading Policy through adopting the Fair Trading Guidelines. In handling appeals 
from Fair Trading complaints, the BBC Trust determines whether there has been a breach 
of the CIP Statement and Fair Trading Policy (including the CIP), in accordance with the 
guidance set out in the Fair Trading Guidelines.  

The CIP Statement requires that, when carrying out its Public Service Activities, the BBC 
must endeavour to minimise its negative competitive impacts on the wider market. 

Under the Fair Trading Policy, the Executive must also comply with competition law. 
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F. Detailed findings on appeal 
UK / EU Competition Law 
The BBC is legally obliged to comply with the requirements of European and UK 
competition law. This requirement is explicitly included within the BBC's Fair Trading 
Guidelines (the "Guidelines").   

Article 82 of the EC Treaty, replicated by Chapter II of the Competition Act 1998, 
prohibiting the abuse of a dominant position, is relevant to this appeal. In the BBC’s 
interpretation of Competition law in an Annex to the Fair Trading Guidelines, they state: 

“Companies with a high market share ostensibly enjoy what is referred to as a ‘dominant 
position’. If a company holds a dominant position in a market in a particular geographic 
area for the supply of certain goods or services, it has an additional responsibility under 
EU and UK Competition Law… Potential non-pricing abuses include refusal to supply: it 
may be an abuse to refuse to supply an existing or new customer without an objective 
justification for doing so”. 

The Committee considered that the definition of the relevant market and the assessment 
of dominance was not necessarily required to consider the appeal; instead, they decided 
to consider the appeal as if the BBC were dominant but explicitly left this issue open. 

Given this, the Committee noted that the BBC would not be in breach of competition law if 
they had an ‘objective justification’ for what the Committee considered was a refusal to 
supply IP Vision. In response to enquiries from the Trust Unit investigation team, the BBC 
set out a number of reasons for its refusal to permit IP Vision to implement their iPlayer. 
The Committee considered that these reasons amounted to an ‘objective justification’ 
within the meaning of competition law, and therefore that the BBC had not acted in 
breach of competition law. The Committee also noted, however, that the BBC Trust is not 
a competent authority for the interpretation of competition law, and that IP Vision are at 
liberty to complain to the competition authorities should they so desire. 

 

On-Demand Syndication Policy and Guidelines 
The BBC Trust’s Statement of Policy on the Syndication of BBC On-Demand content (the 
"Syndication Policy") and the BBC Executive's On-Demand Syndication Guidelines (the 
"Syndication Guidelines") set out the principles and procedures that the BBC must observe 
when syndicating its on-demand content. The Syndication Guidelines are approved by the 
BBC Trust and any significant changes to these may only be made with the approval of 
the BBC Trust. 

The BBC Trust took external legal advice and decided that the Syndication Guidelines 
(interpreted by reference to the On-Demand PVT and Syndication Policy) are intended to 
cover the syndication of iPlayer to TV platforms and, as such, are relevant to this appeal. 

The BBC Trust has noted a ‘clarification’ of the Syndication Guidelines issued in October 
2009. The BBC Trust Unit considers that this ‘clarification’ should not be considered as 
relevant to the Committee’s consideration of this appeal, because the document had not 
been issued at the time that the events which are the subject of this appeal took place. 
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The Committee considered whether the BBC’s refusal to permit IP Vision to implement 
their self-build iPlayer and hence distribute BBC content was in breach of either the 
Syndication Policy or the Syndication Guidelines. The Committee noted that the Statement 
of Policy on the Syndication of BBC on-demand content states, at paragraph 11, that in 
certain instances syndication of content is not in licence fee payers’ best interests. In 
these circumstances, it is objectively justifiable for the BBC not to syndicate content. In 
particular, the following considerations should be taken into account: 

 Impact on the wider market – When syndicating content, the BBC should 
endeavour to minimise negative competitive impacts on the wider market. 

 
 Ability of the BBC to fulfil its Public Purposes – Syndication of Content should not 

adversely affect the BBC’s ability to fulfil its Public Purposes, for instance through 
syndication to a third party liable to bring the BBC into disrepute. 

 
 Value for money - The BBC Trust recognises that there may be occasions on 

which the costs that would be incurred by the BBC would be disproportionate to 
the public value that would be created; and hence where it would therefore be 
inappropriate to syndicate. 

The Committee considered that the BBC had given arguments relevant to these points as 
to why they refused to permit IP Vision to implement their self-build iPlayer. They were: 

 Ability of the BBC to fulfil its Public Purposes. By permitting IP Vision to 
implement their own iPlayer, the BBC would have risked the IP Vision platform 
offering a different ‘BBC-branded’ user experience than the BBC standard 
offering. If this different user experience was not provided to the standards the 
BBC required then this would negatively affect the BBC brand. The Committee 
emphasised this was not meant in any way as a criticism of IP Vision; the point 
was simply that the less control the BBC has over the experience, the higher the 
risk of a negative effect on the BBC brand. It also risked confusing the viewer as 
to whether their experience was delivered by IP Vision or the BBC. 

 
 Value for Money. The review and approval of IP Vision’s self-build iPlayer would 

take a certain amount of a BBC developer’s time. The exact time needed would 
have depended on the extent to which IP Vision has implemented the BBC’s 
editorial guidelines appropriately. Once implemented, the BBC would have had to 
have continued working with IP Vision to keep updating the IP Vision iPlayer as 
new versions became available. In summary, given IP Vision's small reach, the 
time and effort which the BBC would have had to expend in working with IP 
Vision to complete and constantly update the IP Vision self-build iPlayer would 
not have represented value for money for licence fee payers (that is, the cost and 
resource requirement to the BBC would have been disproportionate to the public 
value that would have been created given IP Vision's small number of viewers) 
given that a ‘generic’ iPlayer is under development. 

The Committee considered that the BBC had objectively justified their decision to refuse 
to permit IP Vision to implement their self-build iPlayer. The Committee therefore 
concluded that the refusal to permit IP Vision to complete its own version of the iPlayer 
offering syndicated BBC content was not a breach of the On-Demand Syndication Policy 
and Guidelines. 
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Fair Trading 
The Fair Trading Policy, and specifically the Competitive Impact Principle ("CIP"), require 
that, when carrying out its Public Service Activities, the BBC must endeavour to minimise 
its negative competitive impacts on the wider market, whilst always ensuring the 
fulfilment of its Public Purposes and taking into account its other regulatory obligations 
(such as ensuring value for money).  

The Fair Trading Guidelines provide that compliance with the CIP does not require that the 
BBC must eradicate all potential negative impacts of its Public Service Activities, but that 
the BBC must endeavour to minimise its negative competitive impacts whilst always 
having regard to the Public Purposes. 

The Committee considered that the decision to refuse to allow IP Vision to implement 
their self-build iPlayer was a decision likely to have a negative competitive impact (given 
that many other potential partners may be interested in this decision). As such, 
appropriate consideration (including written records of this consideration) should have 
been carried out. The BBC Trust Unit investigation could find no evidence that the BBC 
had clearly and explicitly considered the competitive implications (such as in a formal CIP 
assessment document or formal email) before making their decision. The Committee 
therefore decided to partially uphold the appeal on a process point – specifically, that the 
BBC had not carried out an appropriate CIP assessment prior to refusing to permit IP 
Vision to implement their self-build iPlayer. 

The BBC Trust Unit next investigated whether the BBC’s actions would have been in 
breach of the Fair Trading Guidelines (and specifically the CIP), should one have been 
carried out at the time of refusal. Using this information, the Committee followed the 
three-step process outlined in the Fair Trading Guidelines to determine whether the BBC’s 
actions were permissible under the CIP. The Committee found that, although the BBC’s 
actions may have had a negative competitive impact, all proportionate mitigation activities 
(such as the long term plan to develop ‘generic’ iPlayers) had been carried out. The 
Committee therefore decided to not uphold the appeal that the BBC’s actions had 
breached the Fair Trading Guidelines, except where in breach of process as above. 

 

The Executive’s Fair Trading complaint investigation 
The Committee considered why it had reached a different conclusion on one aspect of the 
appeal compared with the EFTC. The Committee concluded that the EFTC investigation 
focused on a post-event assessment of the BBC’s decision. The EFTC did not consider in 
detail the underlying processes that were followed in reaching the BBC’s decision. With 
this exception, however, the Committee noted that the EFTC investigation appeared to be 
robust, including extensive collection of documents and interviews with BBC personnel. 
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G. Actions / Sanctions 
The Committee has upheld aspects of this fair trading appeal. It has determined the 
following actions / sanctions to be appropriate: 

 to ensure that the findings and investigation from this appeal are considered as 
part of the upcoming January 2010 review of on-demand syndication (more 
detail in Section H). This should include areas of the investigation which were not 
considered to be within the scope of the appeal.  

 
 to request from the BBC (to be provided no later than the March Committee 

sitting), an explanation as to why the BBC failed to carry out a suitable CIP 
assessment; and plans to ensure this failure is avoided in the future 
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H. Committee’s additional 
observations 
The Committee decided to reject the majority of appeal points raised by IP Vision.  

However, during the course of the investigation, the Committee concurred with the EFTC’s 
findings that “there is some merit in the complainant’s concerns about the BBC’s 
“seemingly arbitrary changes in policy, attitude and long periods of non-responsiveness”. 
The BBC did not give any indication of a clear and consistent approach communicated to 
all parties. The Committee noted its concern at this. 

The Committee noted (although outside the scope of the appeal) IP Vision’s concerns over 
other elements of the BBC’s dealings with them – such as the BBC’s refusal to provide 
‘content-only’ packages to IP Vision. The Committee noted that it was important for the 
BBC to have a policy that: 

 was clearly set out to avoid any confusion by other parties,  
 
 maximised value for money for licence fee payers and  

 
 minimised any negative competitive impact.  

The Committee noted that the BBC Trust (specifically the Strategic Approvals Committee 
(SAC)) had the previous day considered the ‘Syndication of BBC iPlayer to third parties: 
clarification, October 2009’ statement made by the BBC in mid-October 2009. This was an 
attempt by the BBC to lay out a consistent approach to the syndication of content, and 
was the subject of a general complaint by IP Vision (not formally considered in the appeal 
as it was not the subject of a complaint that had already been considered by the BBC 
Executive). 

The Committee noted that the BBC Trust SAC had: 

 taken independent legal advice, and concluded that the October clarification 
represented a significant change to the Syndication Guidelines that should have 
been approved by the BBC Trust before it was issued.  

 
 noted that, while the October clarification was not necessarily an inappropriate 

approach, this was a complex area of policy requiring BBC Trust scrutiny. 
 
 recommended that syndication policy (specifically including the October 

clarification) be the subject of a review by the BBC Trust commencing in January 
2010. 

The Committee therefore recommended that these appeal findings and investigation be 
taken into consideration during the Trust’s review of the syndication policy. 
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