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In order to provide clarity for the BBC and licence fee payers it is the Trust’s
policy to describe fully the content that is subject to complaints and appeals.
Some of the language and descriptions used in this bulletin may therefore
cause offence.
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Remit of the Editorial
Standards Committee
The Editorial Standards Committee (ESC) is responsible for assisting the Trust in securing
editorial standards. It has a number of responsibilities, set out in its Terms of Reference at
http://www.bbc.co.uk/bbctrust/assets/files/pdf/about/how_we_operate/committees/2011/
esc_tor.pdf.
The Committee comprises five Trustees: Richard Ayre (Chairman), Sonita Alleyne, Diane
Coyle, Bill Matthews and Nicholas Prettejohn. The Committee is advised and supported by
the Trust Unit.
In line with the ESC’s responsibility for monitoring the effectiveness of handling editorial
complaints by BBC management, the Committee considers appeals against the decisions
and actions of the BBC’s Editorial Complaints Unit (ECU) or of a BBC Director with
responsibility for the BBC’s output (if the editorial complaint falls outside the remit of the
ECU).
The Committee may consider appeals concerning complaints which allege that:
• the complainant has suffered unfair treatment in a transmitted programme, item
or piece of online content, or in the process of making the programme, item or
online content
•

the complainant’s privacy has been unjustifiably infringed, either in a transmitted
programme or item, or in the process of making the programme or item or online
content

•

there has otherwise been a failure to observe required editorial standards.

However, not all requests for appeal qualify for consideration by the ESC. The Editorial
Complaints and Appeals procedure 1 explains that:
5.10 The Trust will only consider an appeal if it raises “a matter of
substance”. 2 This will ordinarily mean that in the opinion of the Trust there is
a reasonable prospect that the appeal will be upheld as amounting to a breach
of the Editorial Guidelines. In deciding whether an appeal raises a matter of
substance, the Trust may consider (in fairness to the interests of all licence fee
payers in general) whether it is appropriate, proportionate and cost-effective to
consider the appeal. 3 The Trust may not consider an appeal that is trivial,
misconceived, hypothetical, repetitious or otherwise vexatious. The Trust may
also decline to consider an appeal which includes gratuitously abusive or
offensive language if the complainant refuses to reword it after being invited to
do so.

1 http://downloads.bbc.co.uk/bbctrust/assets/files/pdf/regulatory_framework/protocols/2012/complaints_fr_work_ed_complaints.pdf
2 Under the Charter and Agreement, the Trust has a role as final arbiter in appropriate cases, and must provide a right of appeal in cases that raise a
matter of substance.
3 For example, if an appeal raises a relatively minor issue that would be complicated, time-consuming or expensive to resolve, the Trust may decide
that the appeal does not raise a matter of substance, and decline to consider it.
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In deciding whether an appeal qualifies for consideration, the Committee may also decide
to take only part of the appeal, and consider only some of the issues raised.
Where an appeal or part of an appeal qualifies for consideration, the Committee will aim
to provide the complainant with its final decision within 80 working days of accepting the
request for an appeal.
The findings for all appeals accepted by the Committee are normally reported in this
bulletin, Editorial Standards Findings: Appeals to the Trust and other editorial issues
considered by the Editorial Standards Committee.
Where it is considered that an appeal does not qualify for consideration, the Trust Unit will
normally write to the complainant within 40 working days of receipt of the request for an
appeal, declining to put the matter before the Committee and explaining the reasons. If
the complainant disagrees with this view then they may, within 10 working days, ask the
Editorial Standards Committee to review the decision, and the matter will be reviewed at
the next available meeting of the Committee.
The Committee will then decide whether it agrees with the decision not to proceed with
the appeal, and again will aim to provide the complainant with its decision within 80
working days of receipt of the request for review. Any appeals that the Committee has
declined to consider under the above criteria are reported in the bulletin under the
heading Rejected Appeals.
If the Committee disagrees with the decision not to proceed with the appeal, the
complainant will be informed following the meeting and the appeal will be considered,
following investigation, at a later meeting. In this case the 80 working day time period will
start again from the date the Committee informs the complainant it will hear the appeal.
Achievement against these target response times is reported in the BBC’s Annual Report
and Accounts: http://www.bbc.co.uk/annualreport/. In line with its duty to consider topics
of editorial concern to the Committee, whether or not such concern arises from a formal
complaint, and to commission information requests from the Trust Unit or Executive to
support such consideration, the Committee also from time to time requests the Executive
to report to the Committee regarding breaches which have been accepted by the
Executive and are therefore not subject to appeal to the Committee. The bulletin also may
contain findings relating to such cases.
The bulletin also includes any remedial action/s directed by the Committee.
It is published at bbc.co.uk/bbctrust and is available from:
The Secretary, Editorial Standards Committee
BBC Trust Unit
180 Great Portland Street
London W1W 5QZ
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Summary of findings
BBC News articles about online comments allegedly made by
the complainant
Summary of finding
The Complainant wrote to the BBC regarding four BBC News articles (the “Articles”) that
alleged that he had posted offensive remarks on his personal webpage. The allegations
against the Complainant were first published by a newspaper (the “Originating
Newspaper”), before being reported by other media, including the BBC.
The Complainant submitted that the Articles were inaccurate and unfair and further
alleged a breach of accountability in how the complaint had been handled at Stage 2 of
the BBC’s complaints process.
In summary, the Committee did not uphold the Complainant’s appeal. For the reasons set
out in detail below, the Committee concluded that:
(a) The evidence supported the BBC's position that it had conducted its own
investigation into the allegations against the Complainant, rather than simply
relying upon material from the Originating Newspaper’s story, as the Complainant
alleged;
(b) The BBC had treated the Complainant fairly in producing the Articles, by giving
him an opportunity to respond to the allegations against him, and there was no
reason for the BBC to have had doubts at the time of initial publication as to the
authenticity of the online material;
(c) The Articles’ account of what the Complainant wrote on his webpage was
materially accurate; and
(d) Overall, the Complainant was not treated unfairly at Stage 2.

Top Gear, BBC Two, 2 February 2014
Summary of finding
This complaint concerns the use of the words ‘Pikey’s Peak’ on a placard in an episode of
Top Gear which the complainant considered to be a gratuitous use of derogatory and
racist language.
The Committee concluded that:
•

relevant research demonstrated that context had an important part to play in deciding
the potential for offence.

•

the word “pikey” had evolved into common parlance among a number of people to
mean “chavvy” or “cheap” and, depending on the context, viewers would not
necessarily associate it with the Gypsy and Traveller communities.
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•

the use of the word “pikey” had been used on a placard to mean “cheap” or “chavvy”
rather than directly related to the minority communities. The Committee considered
that there had been no intended racist reference when using the word.

•

there was a clear distinction to be drawn between associating the word “pikey”
specifically with Richard Hammond and his choice of car for a race on the Shelsley
Walsh Hill Climb race course, and using the word with reference to the Traveller and
Gypsy communities.

•

the word, in this instance, was used in a context that had no association with the
Gypsy and Traveller communities.

•

the BBC Executive had established an editorial justification for including this term in
the programme and that, in this context, it would not have been perceived as
offensive or harmful by the majority of viewers. On this basis, the Committee
concluded that the programme would not have exceeded audience expectations and
so met “generally accepted standards” and therefore was not in breach of the Editorial
Guidelines.

•

on this occasion, the use of the word “pikey” as a play on words would not have been
seen as a careless or purposeless stereotype about Travellers and Gypsies, but in
keeping with the style of humour exhibited by the presenters towards Richard
Hammond’s perceived “cheap” style.

•

the Editorial Guidelines on Portrayal were not breached by Top Gear as there were
sufficient grounds to believe that in this case most viewers of the programme would
not associate the word “pikey” with the Gypsy and Traveller communities.

•

audiences were familiar with the nature of Top Gear shows. Taking both this and its
earlier conclusion that the programme met “generally accepted standards”, the
Committee judged that the content of this episode was suitable for audiences,
including children.

•

taking its earlier conclusion that in this instance the word “pikey” meant “cheap” and
was used in a manner which had no direct association with the Gypsy or Traveller
communities, the Committee did not agree that the word was used as a term of racist
or ethnic abuse in the programme. Trustees therefore did not consider the use of the
word, in the context of the episode, to be a breach of editorial guideline 5.4.20 on the
use of strong language.

•

the word “pikey” did have the potential to be deeply offensive to the Gypsy and
Traveller communities, most notably when specifically attributing negative
characteristics to these minority groups.

•

programme makers should bear in mind the potential for offence this word may have
in some circumstances and employ extreme care and sensitivity when using it.

•

it was not necessary for the Editorial Guidelines to directly address the possible dual
usage of the word “pikey” as requested by the complainants. The Committee
considered that the Editorial Guidelines were sufficiently clear already.

The complaint was not upheld
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Appeal Findings
BBC News articles about online comments allegedly
made by the complainant
Outline of the complaint 4
The complaint
The Complainant contacted the BBC in February 2013 to explain that he had received an
apology from the Originating Newspaper (the “Originating Newspaper’s Retraction”)
and was unhappy that his name still featured in the Articles.
The Articles attribute three separate comments to the Complainant's website. Further, two
of the Articles (respectively, “Article 1” and “Article 2”) show what purports to be a
‘screen-grab’ of one of the comments (“Comment A”) as it appeared online (the “BBC’s
Screenshot”).
The BBC also broadcast a TV report on the story (the “TV Report”) and a TV interview
with the Complainant (the “TV Interview”), although both broadcasts are outside the
scope of this appeal. 5
Stage 1 of the BBC’s complaints process
BBC Complaints responded to explain that the Complainant was on record apologising for
his remarks, including in the TV Interview, and that the allegation “at the heart” of the
Originating Newspaper’s Retraction did not feature in the Articles.
The Complainant argued in response that the Articles had misrepresented a comment he
had made online and that the Originating Newspaper’s Retraction had acknowledged this.
Further exchanges followed. BBC Complaints stated that the BBC News Online team had
screen-grabs of the Complainant’s comments and therefore considered that the Articles
were a fair representation of his online remarks.
Stage 2 of the BBC’s complaints process
The Complainant’s complaint was passed to the Editorial Complaints Unit (the “ECU”). In
its provisional finding (the “Provisional Stage 2 Decision”), the ECU took the view that
the Complainant’s comments were capable of the context described by the Articles and
provided evidence in the form of a screen-grab archived from another publication’s
website (the “Local Newspaper’s Screenshot”), 6 which appeared to show the
comments as they appeared on the Complainant’s webpage.
The Complainant denied that the Local Newspaper’s Screenshot was authentic and
alleged that it had been based on faked material supplied to the Originating Newspaper
(the “Originating Newspaper’s Screenshot”), a copy of which he enclosed with his
response. The Complainant also provided evidence relating to a photograph and advert

4
5

This is not a complete list of the exchanges between the Complainant and the BBC throughout the complaints process.
The Complainant had requested that these broadcasts be brought within his appeal, but had been told that any such

complaint was out of time.
6
No longer available, as at the date of the Stage 2 Provisional Decision.
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visible in the Originating Newspaper's Screenshot, which he said demonstrated that the
material was forged (the “Provisional Stage 2 Evidence”).
Detailed exchanges followed between the Complainant and the ECU. The Complainant
explained that he did not post Comment A or one of the other alleged remarks
(“Comment B”) and, while he did post something to the effect of the third alleged
comment (“Comment C”), the context of his remark was important to understanding
why he made it and whom he was referring to.
In reply, the ECU informed the Complainant that it had no changes to make to its
provisional finding (the “Stage 2 Final Decision”). The ECU referred to a court
judgment involving another publisher (the “Court Judgment”) in which a judge had
found that the Complainant’s comments were capable of the same meaning that is
attributed to them by the Articles; and conversations the ECU had had with staff at a
separate publication (the “Local Newspaper”), who reported that they had personally
seen the Complainant’s comments at the time the story broke (collectively with the Court
Judgment, the “Final Stage 2 Evidence”).
Stage 3 of the BBC’s complaints process: admissibility of the appeal
The Complainant appealed to the BBC Trust.
The Head of Editorial Standards wrote to the Complainant to say that she did not believe
his appeal should be put before Trustees. She gave the following reasons:

(a)

The BBC had confirmed that the Articles were "checked out independently",
so it was not relevant to consider the authenticity of material sent to other
publications. However, she also noted that the Originating Newspaper’s
Screenshot differed from the BBC’s Screenshot in a way that suggested that
they were not the same image;

(b)

The Complainant’s account of his online remarks in correspondence with the
BBC had not been consistent with an earlier letter sent by him to the BBC
(the "Earlier Letter");

(c)

The Complainant had been given a full opportunity by BBC News to respond
to the allegations, and his statement appeared in one of the Articles;

(d)

The context that the Complainant now attributes to his comments is not
obvious even if his remarks were confined to those he admits to posting; and

(e)

The ECU had not treated the Complainant unfairly and had explored the
Complainant's case in some detail with him via email.

The Complainant wrote to the Trust Unit again, asking for his appeal to be heard (the
“Admissibility Review Request Letter”). He stated that:

(a)

It cannot be concluded from the differences between the Originating
Newspaper’s Screenshot and the BBC’s Screenshot that the BBC had
independently verified its story. He notes that the reporter who sourced the
BBC’s Screenshot (the "Online Journalist") "cannot recall precisely" where
it came from and argues that the comments on his website had not been
generally accessible by members of the public;

(b)

If it is the BBC's normal practice to take a screenshot of a website referred
to in an online article, this protocol was not followed in his case, because the
BBC’s Screenshot shows only a small portion of the webpage (the
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Complainant argued that it was improbable that a journalist would
screenshot only part of the comments in question);

(c)

He was told by the BBC at the time of publication that they had based the
Articles on the Originating Newspaper’s story; and

(d)

A particular sentence in one of the articles was "almost identical" to the
wording in the Originating Newspaper’s article, suggesting that the BBC
Articles were based on it.

At its meeting in March 2014, the ESC decided to take the Complainant's appeal.
Stage 3 of the BBC’s complaints process: substance of the appeal
An independent adviser to the Trust visited the BBC’s regional operation where the
Articles were written and edited. She interviewed:

(a)

Relevant members of the online team, including the senior broadcast
journalist in the online team at the time the Articles were written (the “SBJ”)
and the author of Article 3 (the “Political Editor”); 7 and

(b)

(Because the SBJ recalled that the TV team, who share the same
newsroom, had researched the story,) an editor in that team who worked on
the story (the “TV Editor”), the journalist who reported the TV Report (the
“TV Journalist”), a reporter who spoke to the Complainant on the phone
(the “TV Reporter”) and the journalist who conducted the TV Interview
with the Complainant (the “TV Interviewer”).

Before the appeal was heard by the Committee, the parties submitted further additional
material for the Trustees’ attention.
The Complainant submitted various questions to the Trust Unit, among them asking for
confirmation of the identity of the TV Reporter.
The Complainant also provided what he said were emails he sent to the TV Reporter at
the time the story was breaking (collectively, the “Contemporaneous Emails”) and a
document purporting to be a note of calls made by the Complainant to the BBC at the
time the first of the Articles were published (the “Contemporaneous Notes”). 8
The Complainant also provided Trustees with two witness statements (collectively, the
“Witness Statements”), which supported his account of the nature of the comments
posted online and that those comments were not publicly available at the time the story
broke. The Witness Statements also alleged that there had been another website
available online at the time that appeared to have been—but was not actually—created by
the Complainant (the “Imposter Site”).
Summary of the Complainant’s appeal to the Trust
The Complainant raised six points for consideration by the Trust regarding the BBC's
coverage of his story:

7

Trustees noted that the Online Journalist, whose recollections were referred to by BBC Audience Services at stage 1 of the

BBC complaints process, was no longer working for the BBC at the time the independent advisor carried out her
investigations and could not be contacted.
8
The Complainant later also submitted a handwritten version of the Contemporaneous Notes.
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(a)

(b)

Two substantive points, which engage the Accuracy and Fairness Guidelines
and allege that the Articles:

(i)

Relied on inaccurate information supplied to the Originating
Newspaper, including allegedly fake screenshots, rather than the BBC
verifying the evidence for itself ("Point A"); and

(ii)

Falsely attributed comments to the Complainant and/or
misrepresented a comment he had made by taking it out of context
("Point B").

Four procedural points under the Accountability Guidelines, which allege
that the Executive dealt with the Complainant unfairly in handling his
complaint at stages 1 and 2 by:

(i)

Relying on matters that were deemed to be irrelevant considerations
at later stages of the complaints process ("Point C");

(ii)

Denying him the opportunity to respond to new arguments and
evidence ("Point D");

(iii)

Providing inadequate reasoning for its decisions ("Point E"); and

(iv)

Placing the burden of proof on the Complainant to demonstrate that
the BBC had breached the Editorial Guidelines, rather than on the
BBC to show that it had not done so ("Point F").

Editorial Guidelines
Particularly relevant aspects of the Accuracy Guidelines are as follows:
3.1 Introduction
The BBC is committed to achieving due accuracy. This commitment is
fundamental to our reputation and the trust of audiences, which is the
foundation of the BBC…. The term ‘due’ means that the accuracy must be
adequate and appropriate to the output, taking account of the subject and
nature of the content…
Where
•
•
•

appropriate to the output, we should:
Gather material using first hand sources wherever possible
Check and cross check facts
Validate the authenticity of documentary evidence and digital
material…

3.4 Practices
3.4.2
In all our content we must check and verify information, facts and
documents, where required to achieve due accuracy…
3.4.4
Particular care is required when researching on the internet or using
material from websites. Even normally reliable sources of information on
the web may not always be accurate. We should also be alert to the
possibility of hoax websites; the most convincing material on the web may
December 2014, issued March 2015
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not be what it seems. It may be necessary to check who is running the
website or confirm with an individual or organisation that the material is
genuine.
Particularly relevant aspects of the Fairness, Contributors and Consent Guidelines are as
follows:
6.1 Introduction
The BBC strives to be fair to all – fair to those our output is about, fair to
contributors, and fair to our audiences.
Particularly relevant aspects of the Accountability Guidelines are as follows:
19. 1 Principles
19.1.1
The BBC is accountable to its audiences…We will act in good faith by
dealing fairly and openly with them.
19.4.2 Feedback and Complaints
…when considering complaints on substantive matters the BBC must
provide adequate reasoning for its decision.
The Committee’s consideration of the appeal

Request for an oral hearing
The Committee first noted that the Complainant had asked for an oral hearing of his
appeal.
Trustees noted that the editorial complaints procedure applicable to the Complainant’s
appeal 9 provides that oral hearings may be held “in exceptional circumstances and at the
Trust’s discretion”.
Trustees noted that there were a number of points of dispute between the parties to this
appeal, including the source of the Articles, the number and meaning of the Complainant’s
online posts and the extent to which they were publicly accessible online at the time the
first of the Articles were published.
The Committee discussed and considered all of the evidence in this case. Trustees
considered that the Complainant had, overall, been given a more than adequate
opportunity to present his case in correspondence stretching back to February 2013. For
instance, the Committee noted that the Complainant disputed the accounts of the BBC
and others that his comments were generally available online in the form reported and he
had recently provided the Witness Statements in support of his case. The Committee did
not believe that it would be assisted by further evidence from the Complainant in person
on the subject. The Committee also noted that the Complainant disputed the BBC’s
account that it had relied on its own research rather than the Originating Newspaper’s
report, but agreed that the process by which the BBC researched the Articles was
ultimately a matter outside the Complainant’s knowledge. The Committee agreed that
they could reach a conclusion on the issues in this appeal without hearing oral evidence
from the Complainant.
9

BBC Complaints Framework No. 1: Editorial Complaints and Appeals Procedure (version dated October 2014, which

contains identical wording at paras 5.17-5.18 as the procedure governing the Complainant’s appeal, available here).
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Accordingly, Trustees decided that the high threshold for granting an oral hearing under
the complaints procedure was not met, and the Committee proceeded to consider the
appeal at the meeting.

Point A
The Committee considered the allegation that the BBC based the Articles on the
Originating Newspaper's report without checking the facts.
Trustees noted the Complainant’s allegation that the Originating Newspaper’s Screenshot
was fake and that the BBC should have investigated the authenticity of the Originating
Newspaper's source material and allegations.
The Committee noted that the Complainant had supplied a copy of the Committee’s
decision in relation to Panorama: Primark – On the Rack, dated 23 June 2008. 10 Although
this appeal also featured allegations of faked material, the Committee agreed that the
question before it on this occasion was whether the Articles breached the Editorial
Guidelines and that each appeal must be considered on its own merits. The Committee
therefore agreed that its finding in respect of the earlier appeal was not relevant to this
appeal.
Trustees noted that the Originating Newspaper’s Retraction did not refer to the
Originating Newspaper having received faked material but also noted that the
Complainant had provided the Provisional Stage 2 Evidence, which he said showed that
the Originating Newspaper’s Screenshot was not genuine. Trustees however agreed that
the key question for the Committee to determine was not whether the Originating
Newspaper’s source was faked but the extent to which the BBC had investigated the story
for itself.
In assessing the evidence, Trustees noted that the Complainant's submission that his
website was private is supported by the Witness Statements. On the other hand, Trustees
noted that the BBC’s case is that several of its staff recall seeing the Complainant's
comments for themselves and that this account is supported by the Court Judgment and
other circumstantial evidence, such as the Local Newspaper's evidence. Trustees were
mindful that no record of the source material allegedly relied upon by the BBC had been
retained after this length of time, but agreed that there was circumstantial evidence to
support the BBC's case that his comments were originally accessible by others. Trustees
agreed that the Witness Statements do not pinpoint precisely when the Complainant's
webpage became inaccessible.
Trustees noted the SBJ’s recollection that an editorial decision had been taken not to
include all of the information in the Originating Newspaper's story because some of it
could not be verified. Trustees agreed that the Originating Newspaper had indeed made
at least one allegation that the BBC had not repeated. Trustees agreed that this was
strong evidence against the Complainant's portrayal of the BBC having taken no steps to
verify the allegations it reported.
Trustees noted that the Complainant had questioned why the BBC's Screenshot was a
partial image of the alleged comments, but they agreed that the Online Journalist had
answered this point by explaining that the grab needed to be reduced in size in order not
to show material which might not have complied with the Editorial Guidelines on Harm
and Offence. Trustees agreed that this was a legitimate editorial decision on the BBC’s
part.

10

Available here.
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Trustees noted that the Witness Statements stated that it took some time to find
Comment C on the Complainant’s website and that it is "very telling" that the BBC’s
recollections do not refer to this. However, Trustees agreed that it could have taken
different people different lengths of time to find any such remark and that recollections
will necessarily be imperfect and incomplete after so long a period of time. Trustees
therefore decided that this point carried little weight.
Trustees noted that the Complainant had suggested that one of the Articles contained
similar wording to the Originating Newspaper’s article and that it could be inferred from
this that the piece had been lifted from the Originating Newspaper’s story. However,
Trustees noted and accepted the BBC’s suggestion that the same source could have said
the same thing to reporters from different organisations.
Trustees also noted the presentational differences between the BBC's Screenshot (which
contained timings in an 'a.m./p.m.' format) and the Originating Newspaper’s Screenshot
(which presented timings in a 24-hour layout). Trustees agreed that this did not of itself
mean that the BBC’s Screenshot was genuine, but felt that it was persuasive evidence
that the BBC’s Screenshot did not originate from the Originating Newspaper’s Screenshot,
which the Complainant contended was not genuine.
The Committee also noted that the Contemporaneous Emails referred to the BBC having
been "provided with a number of snapshots", although they do not record any
acknowledgement by the BBC that this was the case. In assessing this evidence, Trustees
took into account the Complainant’s explanation that he has only recently rediscovered
these emails and the BBC’s argument that the Complainant has never raised with the BBC
the lack of response to his "formal complaint" at the time of first publication. Trustees
agreed, however, that even if the BBC had been supplied with copies of the Originating
Newspaper’s Screenshot it did not follow from this that the Originating Newspaper’s story
was the Articles’ only source. Indeed, as explained above, there was positive evidence
that the BBC had sought to corroborate the Originating Newspaper’s version of events.
Trustees noted that the Complainant had suggested that the BBC could have had
accessed the Imposter Site when attempting to verify the Originating Newspaper’s
allegations. Trustees noted that the Imposter Site is described in the Witness Statements.
The Committee had some observations about this evidence that are considered under
Point B below, but agreed in relation to Point A that the Complainant appeared to concede
on the basis of the Witness Statements that the Originating Newspaper may not have
been the BBC’s source or at least not its only source.
Finally, Trustees agreed that there was nothing of relevance in the Complainant’s other
evidence.
Trustees agreed that the weight of the evidence supported the BBC's assertion that it had
independently investigated the Complainant’s story and had not simply relied on the
Originating Newspaper’s article as the Complainant alleged.
Having agreed that on balance it was likely that the BBC had seen comments allegedly
posted by the Complainant online, Trustees went on to consider whether the BBC had
cross-checked the facts in its possession at the time the Articles were written. Trustees
took into account the applicable Editorial Guidelines, including Guideline 3.4.4, which
provides:
“Particular care is required when researching on the internet or using
material from websites. Even normally reliable sources of information on
the web may not always be accurate. We should be alert to the possibility
of hoax websites; the most convincing material on the web may not always
December 2014, issued March 2015
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be what it seems. It may be necessary to check who is running the website
or confirm with an individual or organisation that the material is genuine.”
Trustees agreed that the BBC had given the Complainant an opportunity to present his
case and that the material part of his statement had been set out in Article 2.
Trustees noted that the Contemporaneous Emails appear to set out the "personal
statement" that the Complainant asked to be included in the BBC’s coverage. Trustees
agreed that his statement contains no suggestion that the Originating Newspaper’s
allegations were based on fake material. Trustees noted also that the Contemporaneous
Notes claim that the Complainant was advised by an unnamed BBC employee that the TV
Interview would be “limited to the contents of [his] personal statement and that the BBC
could not air unsubstantiated and serious allegations against another publisher”, but
Trustees also took into account the evidence of the TV Interviewer that she had chatted
to the Complainant “off camera” and that “there had been no question of any of the
allegations being untrue”. Trustees noted that the TV Interview was filmed after the
Complainant had, according to the Complainant’s own evidence, complained to the BBC
that they had broadcast comments he "[did] not accept as authentic" and had engaged in
a "complete misrepresentation of the facts" and yet the Complainant had not challenged
these "serious allegations" when dealing with the TV Interviewer.
On balance, Trustees agreed that there was nothing in the BBC’s dealings with the
Complainant at the time the Articles were first published that would have given rise to a
reasonable suspicion that the allegations in them were unreliable. Trustees agreed that
the BBC had not treated the Complainant unfairly in making the content complained of.
Finding: not upheld.

Point B
Trustees then considered the Complainant’s case that the Articles are not duly accurate,
because they:

(a)

State that the Complainant posted Comment A and Comment B; and

(b)

Misrepresent the context in which he posted Comment C.

Trustees noted first that the Complainant’s website has been irretrievably deleted and
that it cannot now be known with certainty what comments were associated with that
account. Trustees agreed that the correct test was that they must be satisfied on the
balance of probabilities whether or not the Articles are duly accurate, in line with the
Editorial Guidelines.
Trustees considered each of the Articles. They noted that Comment A is set out or
referred to in Article 1 and Article 2 (both in the text and in the accompanying BBC’s
Screenshot) and in another article; and that Comment B also features in these three
pieces. They noted that one of the articles (“Article 3”) does not refer to any remarks
that the Complainant now denies making.
Having satisfied themselves that the BBC had cross-checked its facts by reference to
online material at the time the Articles were first published, Trustees proceeded to
consider whether, at the date of this appeal, it can still be said that those facts were duly
accurate. Trustees agreed that it was not necessary at this stage of the appeal to form a
view as to the authenticity of the Originating Newspaper’s Screenshot.
At the outset, Trustees observed that the Complainant had not, initially in his dealings
with BBC Complaints, suggested that he had never actually posted Comment A and
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Comment B. Trustees agreed that the Complainant’s own evidence, in the form of the
Contemporaneous Emails, shows that he was aware from when the Articles were first
published online that the BBC had reported the comments he now disputes.
On a review of the correspondence, Trustees also noted that the position taken by the
Complainant with regard to what he posted online could not be reconciled with what he
had told the BBC in the Earlier Letter about his online activity.
Trustees noted again that the Complainant now states that the Imposter Site could have
been accessed by BBC journalists instead of his legitimate account. The Committee
expressed surprise that no specific mention of the Imposter Site had been made in the
Complainant’s lengthy correspondence with the BBC until shortly before Trustees
considered the appeal. The Committee observed that the Complainant had repeatedly
described the allegedly faked material sent to the Originating Newspaper as a “screen
grab” or “screen grabs” and had supplied what he referred to as “the original “screen
grab” provided to [the Original Newspaper]”, but could find no prior mention in the
Complainant’s correspondence of an online collection of “colour images/screengrabs” that
was “readily accessible" on the date of first publication of the Articles. In particular,
Trustees noted that the Admissibility Review Request Letter, which sets out a detailed
account of how the Originating Newspaper became aware of the allegations against the
Complainant, makes no reference to the Imposter Site and, indeed, the Complainant
states in this document that he does not know from "where the screen grab incorporated
in Article 1 and 2 was sourced".
Trustees note that the alleged existence of the Imposter Site is corroborated by the
Witness Statements. However, in general Trustees did not find the Witness Statements to
be especially persuasive evidence. Trustees noted, for example, that they had been
signed some 3½ years after the events they purport to describe and that the witnesses
offer no explanation for their suspicions as to who was responsible for the Imposter Site
or any documentary evidence that this alternative webpage existed.
Trustees also took into account that the Witness Statements allege that many of the
Complainant’s contacts had been aware of the Imposter Page when the story was picked
up by the Originating Newspaper and agreed that, if this is right, then it was likely that
the Complainant had also been informed of its existence at that time. In Trustees’ view,
this made it all the more surprising that the Complainant had never mentioned the site,
even off the record, when he spoke to the BBC Interviewer the day after the first of the
Articles was produced.
On the balance of probabilities, Trustees preferred the evidence of the BBC that they had
seen Comment A and Comment B for themselves at the time the Articles were authored.
Trustees noted the content of the comments and further agreed that the Articles’
characterisation of the online comments was a reasonable editorial interpretation of them.
Trustees agreed that it was not decisive what the Complainant claims to have intended by
his comments.
Trustees next considered the Complainant’s separate allegation that Comment C had been
misrepresented by the BBC.
Trustees noted that Comment C appears only in Article 3. Trustees considered carefully
the implications of Article 3 and they again agreed that it was a reasonable editorial
decision to interpret the Complainant’s comment in the way it was in fact presented.
Trustees therefore concluded that the Articles are duly accurate.
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Because there is no inaccuracy, Trustees agreed that the question of whether any fairness
was caused to the Complainant as a result of an inaccuracy did not arise.
Finding: not upheld.
Point C
Trustees next considered the Complainant’s suggestion that it was unfair for the ECU to
rely on the Final Stage 2 Evidence because these matters were not relevant to the
Complainant’s complaint. Trustees noted the Complainant’s argument that the ECU had
conducted a “fishing expedition” and that it was not for them to contact another
publication or “consider the correctness of a court judgment”.
Trustees noted that the ECU is empowered under the complaints procedures to conduct
its own investigation into the complaints it receives and may decide for itself “which
approach is appropriate, proportionate and cost-effective” in relation to each appeal. 11
Trustees noted that the question for the ECU in this case was whether the Articles comply
with applicable editorial standards and that the Complainant had argued at stage 2 that
the Local Newspaper’s Screenshot, which the ECU had relied on to determine the meaning
of the Complainant’s comments, was not genuine and that he denied posting some of the
comments attributed to him.
Having careful regard to the entirety of the ECU’s correspondence with the Complainant,
Trustees agreed that the Final Stage 2 Evidence was not an irrelevant factor for the ECU
to have taken into account but rather served as circumstantial evidence of what the
Complainant had posted online, particularly in the absence of any concrete evidence of
what the Complainant had in fact posted, and of how the Complainant’s remarks were
generally accessible when the Articles were first produced. Trustees considered that the
Court Judgment was particularly strong evidence of these points, which had been tested
in a court of law. Trustees agreed that the Local Newspaper’s evidence that its staff had
seen the comments for itself carried less weight than the Court Judgment, but this did not
render it irrelevant.
Finding: not upheld.
Point D
Trustees proceeded to consider the Complainant’s argument that (irrespective of its
relevance) the ECU had relied on the Final Stage 2 Evidence without first giving the
Complainant an opportunity to respond to it.
Trustees noted that, although the ECU had engaged with the Complainant at length
following the Stage 2 Provisional Decision, the Final Stage 2 Evidence was not referred to
until the ECU finalised its provisional finding and referred the Complainant to stage 3 of
the complaints process.
Trustees noted that the applicable procedure provides that the ECU must give
complainants 10 working days to make representations on its provisional findings and that
the ECU must then either amend or finalise its draft finding. Trustees agreed that the
procedure had been followed in this case.
Trustees also noted that the Complainant had asked the ECU whether he could be
provided with any additional evidence that formed part of the ECU’s final determination,
but also that the ECU had explained that its final decision was subject to a route of appeal
to the BBC Trust.
11

Editorial Complaints and Appeals Procedures, para. 5.14.
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Trustees recognised that the ECU should have allowed the Complainant an opportunity to
comment, at drafting stage, upon any substantive factor upon which it proposed to rely in
the Stage 2 Final Decision. However, Trustees went on to consider whether in practice the
Complainant had been significantly disadvantaged by the ECU's approach on this
occasion. They took account of the fact that the factors in the decision letter upon which
the Complainant had had no opportunity to comment before it was published were only a
small part of the ECU's reasoning; that the Complainant had had many opportunities over
a prolonged period to put forward any evidence in support of his Complaint; that the
Stage 2 Final Decision had indicated to the Complainant his right of appeal to the ESC;
and that the Complainant had exercised this right, including making reference to the Final
Stage 2 Evidence in that appeal. Overall, Trustees concluded that the Complainant had
not been disadvantaged.
Finding: not upheld.
Point E
Trustees considered the Complainant’s allegation that the Stage 2 Final Decision lacked
adequate reasoning. Trustees noted the Complainant’s argument that the ECU had not
addressed the Complainant’s Provisional Stage 2 Evidence that the Originating
Newspaper’s Screenshot had been fabricated.
Trustees noted that the issue of potentially fake material had been raised after the Stage
2 Provisional Decision made reference to the Local Newspaper’s Screenshot in interpreting
the Complainant’s online remarks. Trustees further noted that the ECU had then sought to
establish, through a series of questions, exactly what the Complainant admitted to having
posted on the Internet.
Trustees agreed that the ECU is empowered to conduct its own independent investigation
and that the questions in this case were whether the Articles were based on a verified
source and whether they were duly accurate. Although Trustees considered and agreed
that the Provisional Stage 2 Evidence was not expressly referred to in the Stage 2 Final
Decision, Trustees noted that the finding addressed the Complainant’s "recent claim that
the screengrabs … are 'not authentic'".
Trustees decided that, overall, the Stage 2 Final Decision contained adequate reasoning in
response to the points in issue.
Finding: not upheld.
Point F
Finally, Trustees considered the Complainant’s allegation that the ECU had "clearly
placed" on him the burden of demonstrating that "the screen-grabs were forged rather
than placing a burden on the BBC to show that it had complied with the Guidelines on
Accuracy and Fairness".
Trustees noted that in the Stage 2 Final Decision the ECU stated:
“You will appreciate why, in the circumstances, I do not feel able to
conclude that you have proven that the screengrabs were forged, or that
you did not make the comments assigned to you.”
Trustees discussed the Stage 2 Final Decision and agreed with the Complainant that the
ECU’s choice of the word 'proven' here was not appropriate. Trustees were of the view
that neither the Complainant nor (as the Complainant alleged) the BBC bore the ‘burden’
of ‘proving their case’ in the BBC complaints process; rather, as Trustees had observed
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above, the ECU at stage 2 must form its own independent view of the evidence of the
case.
Trustees reviewed the Stage 2 Final Decision and considered whether it could be said
that the ECU abdicated its duty to investigate the Complainant’s complaint
independently. In the opinion of Trustees, it could not. Trustees agreed that the ECU
had relied on a variety of factors in its stage 2 deliberations, including a review of the
content of the Articles themselves and an assessment of the Complainant’s arguments
that what he had posted differed from what was reported in the Articles. Trustees were
comfortable that, on balance, the ECU had sufficiently considered the competing
evidence of both parties to the appeal.
Trustees were satisfied that, despite the ECU's inappropriate reference to the
Complainant not having "proven" that the screen grabs were fabricated, in reaching the
Stage 2 Final Decision the ECU had not required either the Complainant or the BBC to
prove its case but had reached its judgment on the balance of probabilities based upon
all the evidence before it.
Finding: not upheld.
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Top Gear, BBC Two, 2 February 2014
Background
On 2 February 2014 Top Gear broadcast an item comparing hatchback cars from the
1980s with their modern equivalent. The presenters each chose a car. Richard
Hammond’s choice was a Vauxhall Nova, which the other two presenters felt was inferior
to their cars and comments were made about this in relation to Richard Hammond’s lack
of style. When they arrived at the motor circuit to race their cars, Jeremy Clarkson stated:
“We arrived at the terrifying Shelsley Walsh Hill Climb. Germany has the
Nurburgring, America has Pikes Peak, we have this. It’s more than half a mile
long and at the bottom of this fearsome river of tarmac we were given more
details of our challenge.”
Sometime later, after the other two presenters had completed the circuit, a voice-over
from James May said “As I pondered on that, Jeremy prepared the course for Hammond’s
Nova.” Jeremy Clarkson was then seen putting up a placard on a wooden hut on which
“Pikey’s Peak” was written. Richard Hammond was then shown driving his car up to the
start line.
The complaint
Stage 1 complaint
The initial complaint stated that the sign had no relevance to the programme and was
“grossly offensive and racist to a minority community … the Gypsy Traveller community.
They are one of the 9 protected characteristics within the Equality Act 2010 and do not
deserve to be treated like this, especially not on national TV”.
BBC Audience Services stated that there was no intention to be racist or offensive in any
way and that “this was the usual banter between the presenters and only intended as a
wind up to Richard Hammond”.
Audience Services’ response was rejected. BBC Audience Services then contacted the
production team and replied again saying that there are “now different understandings of
the meaning of the word ‘pikey’”; and that the word was widely used in contemporary
parlance to mean “cheap” in the same way as chavvy. They further noted that it was used
as “a play on the world-renowned Pikes Peak Hill Climb event”. Audience Services ended
their correspondence by saying that in this case, “it was not a reference to travellers in
any way”.
Stage 2 complaint
The complainants contacted the Editorial Complaints Unit (the ECU) stating that they did
not accept this alternative definition of “pikey” meaning “cheap”. They noted that the
word had come to mean “cheap” because it had historical associations with Romany
Gypsies and Irish Travellers. The BBC “should not be in the business of normalising
derogatory racist terms – such as ‘pikey’ – to any minority ...”
The ECU considered that the word “pikey” had, in recent times, taken on a possible
alternative meaning which did not necessarily involve any derogatory reference to Gypsies
or Travellers. The ECU agreed with the programme makers and considered that the word
had an evolved meaning which corresponded to “chav” or “low rent”.
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The ECU noted that the issue of changing language, where words capable of giving
offence take on new and less offensive meanings, was considered by the BBC Governors
in 2006 in relation to the use of the word “gay”. The ECU considered that there were
clear parallels between the Governors’ finding and the complaint about “pikey”. The ECU
said there was evidence of a new meaning attaching to the word “pikey”, and its mere
use could not in itself be assumed to be offensive. The ECU did not uphold the complaint.
Appeal to the Trust
The BBC Trust received a letter from the complainants on 21 August 2014 appealing the
ECU’s finding. In summary the complainants said that the placard with the words “Pikey’s
Peak” was offensive and harmful as “pikey” is a racist term relating to Gypsies and
Travellers.
The complainants stated that the complaint was about the “gratuitous visual use of the
derogatory and racist term ‘pikey’”. The word “pikey” was a derogatory term for Gypsies
and Travellers. Irish Travellers and Romany Gypsies were legally recognised as ethnic
minorities in the UK.
The complainants believed that the fact that the programme and Top Gear magazine had
both used the term “pikey” before in direct reference to Gypsies and Travellers should be
taken into account.
The complainants stated that “pikey” was often used as a term of abuse in school
playgrounds and directed at Gypsy and Traveller children and teenagers or children
perceived to exhibit Gypsy and Traveller negative stereotypes (such as “cheap”, “scruffy”,
“dodgy”).
The complainants pointed out that Top Gear was a family show broadcast before the 9pm
watershed and watched by teenagers and children.
The complainants stated that the ECU made a distinction between “what they claim is a
benign use of ‘pikey’ and an offensive and derogatory use in reference to Gypsies and
Travellers”. They also wished to receive further clarification on the distinction between
these two claimed uses and how that was to be recorded within BBC Editorial Guidelines.
Additionally, the complainants raised these points regarding the ECU decision:
•

Dual usage: the complainants argued that to use “pikey” in a perceived raciallyneutral way alongside a racist way is a false distinction. They asserted that
interpretations such as “cheap” and “low rent” are intrinsically linked to the origin
of “pikey” as a derogatory name for Gypsies and Travellers. They are in addition to
the racist meaning not a replacement for them.

•

Intent: Top Gear, in its previous uses of the term, had made clear that “pikey”
refers to Gypsies and Travellers. Therefore it was disingenuous of the BBC to
argue that there is no intended racist reference when using the word.

•

Perception: much of ECU’s reasoning rests on the idea that most of the public do
not recognise that “pikey” is a derogatory word about Travellers. This assertion is
based on Ofcom research. Even if this was correct, the Ofcom research is dated
2010, which places it before the Dale Farm eviction, an event that received
widespread international coverage; before the nine million viewers regularly tuned
in to Channel 4’s “Big Fat Gypsy Wedding” and before [an] Irish Traveller… won
celebrity Big Brother in an event covered by all the big circulation national tabloids.
Because of those events, that particular component of the Ofcom research is now
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out of date. Most people now realise that “pikey” is a derogatory name for Gypsies
and Travellers. This means that more of the wider public would be offended that a
popular BBC light entertainment programme, watched by many impressionable
children and young people, would actively promote a racist term that discriminates
against a significant section of the UK’s population.
It was incorrect of the ECU to compare the way the word “gay” had changed
meaning with the word “pikey”. “Gay” was a term owned by LGBT people and did
not start out as a derogatory term imposed by outsiders.
The complainants responded to the ECU’s use of research which said that “an unspecified
number from a focus group consisting of five male ‘travellers’ did not think that a
particular use of ‘pikey’ in a previous Top Gear was offensive”. They said regardless of
this, the issue is one of harm as well as offence and provided a statement from a
“traveller” (a Romany Gypsy Police Officer and Chair of the Gypsy, Roma and Traveller
Police Association) who referred to the word as an example of hate speech.
Applicable Editorial Guidelines
The sections of the BBC Editorial Guidelines relating to Harm and Offence are applicable in
this case. The particular section dealing with the general principles of Harm and Offence
(5.1) and Generally Accepted Standards (5.2.1) is applicable as well as the Guidelines
relating to Audience Expectations (5.4.1), Language (5.4.20 and 5.4.21), and Portrayal
(5.4.38 and 5.4.39). The Editorial Guidelines are available in full at:
http://www.bbc.co.uk/guidelines/editorialguidelines.
The Committee’s decision
The Committee considered the complaint against the relevant editorial standards, as set
out in the BBC’s Editorial Guidelines. The Guidelines are a statement of the BBC’s values
and standards.
In reaching its decision the Committee took full account of all the available evidence and
correspondence, including (but not limited to) a report from an independent editorial
adviser.
Generally Accepted Standards
Trustees were aware that the Editorial Guidelines state that the BBC had to apply
“generally accepted standards” so as to provide adequate protection for members of the
public from the inclusion of offensive and harmful material. The factors to be taken into
account when making this judgement are the content, context – which includes audience
expectations – and the editorial justification. Different words can cause different degrees
of offence in different communities and the effect of such words depends on the choice of
words, the speaker and the context.
The Editorial Guidelines make it clear that the BBC may feature a portrayal or stereotype
that has been exaggerated for comic effect when it was within audience expectations but
that audiences may find a casual or purposeless stereotype offensive. The Editorial
Guidelines also explain that careless or offensive stereotypical assumptions should be
avoided and that people should be described in such terms only when editorially justified.
The Editorial Guidelines also state that the BBC should not perpetuate prejudice or
disadvantage.
The Committee noted the definitions and usage of the word “pikey” and that most
dictionaries state that the origin of the word “pikey” is related to travellers, deriving from
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the word “turnpike”. For some a “pikey” means any itinerant traveller, for others it is a
direct reference to the Irish Traveller and Romany Gypsy communities.
The Committee noted the background surrounding this item in which the three presenters
tested the performance of 1980s hatchbacks against a modern equivalent around a race
circuit. Richard Hammond had chosen a Vauxhall Nova and comments were made about
its cheapness and lack of class and how much this fitted in with Richard Hammond’s style.
The Committee noted the various references to Richard Hammond and his choice of car.
When he arrived in the Vauxhall Nova, Jeremy Clarkson burst out laughing and stated
“You see we’ve been clever, we have been wise .... and he (Richard Hammond) hadn’t
been wise at all.” Richard Hammond tried to persuade the other two presenters that his
car was a good choice, but in response Jeremy Clarkson stated “All Novas are driven by
yobbos who turn them over”. Richard Hammond admitted that “I don’t think there is a
ditch in Essex that this hasn’t visited...”. Jeremy Clarkson then went on to explain how no
one “actually had to buy a Vauxhall Nova, it was much easier to steal one”.
The presenters were then summoned to the race circuit and Jeremy Clarkson said:
“We arrived at the terrifying Shelsley Walsh Hill Climb. Germany has the
Nurburgring, America has Pikes Peak, we have this. It’s more than half a mile long
and at the bottom of this fearsome river of tarmac we were given more details of
our challenge.”
The Committee noted that the Broadmoor Pikes Peak International Hill Climb is the
second oldest motor sports race in America and a long-standing tradition in Colorado
Springs and the Pikes Peak Region. It was first held in 1916.
After Jeremy Clarkson and James May had completed the circuit, it was then Richard
Hammond’s turn to race. A voice-over from James May stated “...as I pondered on that,
Jeremy prepared the course for Hammond’s Nova”. Jeremy Clarkson was then seen
putting up a handmade sign on a wooden hut saying “Pikey’s Peak”. The camera then cut
to Richard Hammond at the starting line with Jeremy Clarkson saying “I have never seen
a man suit a car more than that”. Whilst racing, James May commented that “There are
some people who look like their dogs, there are one or two people who look like their cars
... yeah (adopts accent) Nova drivers.” The two presenters continued to make fun of
Richard Hammond as the Nova ended up in a ditch and rolled over and at the end of this
sequence James May commented:
“Do you realise if Constable would have lived to today, he’d have painted that
(pointing to the Nova in a ditch), it would have been painted by Constable and it
would have been called the ‘Hey, Wayne’!”
Later on in the programme, Richard Hammond read out a text from the producer
introducing another challenge for the 1980s cars:
“Dear Grandad, really? Thank you. [reading again], because 1980s hot hatchbacks
were so easy to steal, they were mostly used for doing handbrake turns on
housing estates and ram-raiding Woolworths. So to see which one of your
ridiculous cars is best, you will now have a game of Supermarket Sweep.”
The Committee noted that the BBC Executive was asked to respond to the complainants’
concern that this word in any context is offensive to the Gypsy and Traveller communities.
The BBC Executive stated that context was an important factor when considering the
inclusion of this word:
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“The use of ‘pikey’ in the episode broadcast on 2 February 2014 should also be
considered in the specific context of the episode. The Vauxhall Nova SRI has an
unenviable reputation for being driven by, as Jeremy put it, ‘yobbos who turn
them over’ and the fact that Richard bought one with a mismatching replacement
door and a replacement tailgate did nothing to dispel that notion. The ‘Pikey’s
Peak’ sign was mounted for Richard’s run at the hill climb because it’s a pun on
the famous American course, Pike’s Peak, and a continuation of the running gag
(both within the episode and across the series) that Richard, like his car, is a bit
‘chavvy’. The fact that it was mounted only for Richard’s run further underlines the
point that it’s a specific reference to his well-established ‘chavvy’ character. In the
absence of any surrounding material which could be taken as a reference to
Travellers or to stereotypes associated with Travellers, it would be illogical to
interpret the single use of ‘pikey’ on this occasion as a reference to that
community.”
Having considered the specific context within this programme in which the word “pikey”
had been used, the Committee also noted that the word “pikey” had been used by Top
Gear presenters on two previous occasions. The Committee noted with regard to the use
of the word “pikey” that there had been no previous regulatory upholds against Top Gear
and that there had also been no upholds by the BBC Editorial Complaints Unit. There had
been an occasion when Richard Hammond had written an article for the Top Gear
magazine in 2012 when he had used the word “pikey” to describe himself. The BBC
Executive was asked by the independent editorial adviser for its comments about these
previous cases and referred to the following instances:
•

2 November 2008 – Jeremy Clarkson commented that Richard Hammond was
“such a pikey” because he had a personalised number plate. This played on the
notion that Richard Hammond is often perceived as “chavvy”, as having a
personalised number plate is “something which is regarded by many people
(members of the Top Gear team included) as vulgar but which has absolutely no
connotation with Travellers”.

•

3 August 2009 – The BBC Executive quoted from a statement prepared at the
time.
“The coded references to the word ‘pikey’ in the programme were
intended, as on the previous occasion …[2 November 2008] to be directed
at Richard Hammond and to carry the meaning of ‘chavvy’ or low rent. We
believe that this is apparent from the contrast which Hammond himself
draws, when the code is first used, between businessmen who would drive
a certain type of car and people like himself. The subsequent reference to
‘steak and kidney lock turner’ by James May is plainly being used in the
same way. However, the programme-makers acknowledge that the
reference to ‘pegs and heather’ undeniably alludes to Travellers. We
believe that the context makes it clear that while this phrase employed a
certain stereotype it was not actually being used in a derogatory way – the
favourable contrast with cars which might be driven by businessmen was
still being drawn – but we also recognise that more regard should have
been given to the possible offence which the use of this phrase might
occasion. This was an oversight by the editorial team at the scripting stage
of the production for which the BBC apologises.” [A full description of this
case is given in this Finding when discussing Ofcom’s audience research]
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•

June 2012 – In Richard Hammond’s article in the Top Gear magazine he used the
word “pikey”. The BBC Executive stated:
“It should be noted that BBC Worldwide said it was sorry for the offence
caused to the Irish Traveller Movement in Britain, rather than for the fact
that the word was used at all.”

The Trustees carefully considered the BBC Executive’s response about the uses of the
word “pikey” on other occasions associated with Top Gear and noted that on the first
occasion the reference had been solely aimed at Richard Hammond for having
personalised number plates, but on the second occasion there had been an association
with Travellers with the reference to “pegs and heather”. The editorial team had
apologised for having included it in the script.
Trustees noted that the understanding of what constitutes “generally accepted standards”
will evolve over time and will be informed by relevant research. The Committee noted
audience research carried out by Ofcom, the body responsible for regulating broadcasting
industry standards, published in 2010 which examined audience attitudes to offensive
language on television and radio.
(http://stakeholders.ofcom.org.uk/binaries/research/tv-research/offensive-lang.pdf)
The Committee took into account the complainants’ view that this research was now
outdated, as the public was now more aware of the Gypsy and Traveller communities
through various television programmes. Although carried out four years ago, the
Committee believed that it should be taken into account as it specifically looked at
attitudes towards the use of the word “pikey” and, therefore, did have clear relevance in
this instance.
The Committee noted that Ofcom’s audience research showed that there was a wide
divergence in the public’s response to the word “pikey”. Trustees noted the following
paragraphs from Ofcom’s research:
“Participants from the general UK sample had a wide range of reactions to the use
of the word ‘pikey’, depending on their knowledge of what the word means. Some
had never heard of the word and therefore were unable to comment about how
acceptable they thought it was.
“Some had heard the word being used before, but understood it only to mean
‘cheap’. These participants thought that it was generally acceptable to use this
word, because they did not know its original meaning or its implications, and
therefore assumed that the word ‘pikey’ would only ever be used in a light-hearted
way to mean ‘cheap’. Also, there were some who had heard the word ‘pikey’ and
were aware that it was used as a word for travellers, but did not know that it is
considered derogatory or racist by some.”
Those people who were aware that the word “pikey” was linked to the Traveller
community had mixed views of its acceptability depending on whether they perceived it to
be used in a discriminatory way or not. The Ofcom research noted that:
“Where discriminatory words have an additional meaning which is negative but not
directly discriminatory, more participants from the general UK sample found it
acceptable, provided it was used in its non-discriminatory sense. For example, the
reference to ‘pikey’ in the clip from the television entertainment series on cars was
considered acceptable by many, as it is taken to mean ‘cheap’, which was not
considered an unacceptable term by many participants. However, some
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participants considered this usage unacceptable because it could still be
interpreted as offensive by the groups being referred to.”
The Committee noted that the research used two clips featuring the word ‘pikey’. The
second clip used in the research was from Top Gear, where a pie and a key were shown
on a car bonnet. [This is the 3 August 2009 episode referred to in the BBC Executive’s
response above.] On the whole, participants found this less offensive because of the
nature of the show and the familiarity with the presenter concerned. However, Travellers
themselves appeared to be divided in their reaction to this clip.
“Some participants also felt that the clip was less offensive because it was shown
on this particular programme. They said that the programme is known for its edgy
and irreverent humour so people who watch it know what to expect from it. This
clip was also considered less offensive because the presenter used the word to
describe himself rather than to label another person or people, and the use
implied ‘cheapskate’ rather than ‘traveller’.
“Viewers who did not find this clip offensive were happy for it to be shown on
BBC2 at 8pm, feeling that this was late enough for its content. Some also said that
BBC2 was appropriate as they associated it with edgier content that might be less
suitable for people who are easily offended.
“Some participants who did not notice the ‘pikey’ reference did notice the
presenter’s reference to ’pegs and heather’ and understood this to be referring to
travellers. This was seen by some, particularly travellers themselves, as
perpetuating a negative stereotype.”
“As with the female travellers, male travellers said that, in principle, the words
‘pikey’ and ‘gyppo’ are unacceptable in any scenario. However, although they
found the use of ‘pikey’ in [a clip from] live television sports coverage offensive,
they were less concerned by its use in the television entertainment series on cars.
Here, they said that it was less offensive because it was a subtle reference which
they found amusing.”
The Committee also noted the comments made by the BBC Executive in relation to
Ofcom’s research report:
“The same piece of research also states that a number of the participants in the
research knew that the term could be used as a reference to Travellers and that
some of that number considered it to be derogatory on that basis. However, this
point should be considered in the knowledge of the fact that the two examples of
the use of ‘pikey’ that were presented to the participants in Ofcom’s research,
specifically alluded to stereotypes associated with the Travelling community –
unlike the use of the term in the 2 February 2014 episode of Top Gear.”
The Committee acknowledged that Ofcom’s research was now over four years old, but it
did provide useful information about how the word “pikey” was perceived. Although
recognising that the complainants felt that, whatever the context, the word “pikey” was
offensive and harmful to the Gypsy and Traveller communities, the Committee believed
that relevant research demonstrated that context had an important part to play in
deciding the potential for offence.
The Committee appreciated that the complainants did not believe that the term “pikey”
had any other meaning than that associated with its origins. The Committee did, though,
take into account that words do evolve over time to have other connotations which are no
longer associated with their origin.
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The Committee believed that the word “pikey” had evolved into common parlance among
a number of people to mean “chavvy” or “cheap” and, depending on the context, viewers
would not necessarily associate it with the Gypsy and Traveller communities. The
Committee acknowledged that a word such as “pikey” had a different degree of potential
offence to the minority community it was originally associated with and this would be
likely to continue even if the term had evolved into an alternative meaning amongst a
wider public. However, on this occasion the Trustees felt that the use of the word “pikey”
had been used on a placard to mean cheap or “chavvy” rather than directly related to the
minority communities. The Committee considered that there had been no intended racist
reference when using the word.
In addition, the Trustees believed that there was a clear distinction to be drawn between
associating the word “pikey” specifically with Richard Hammond and his choice of car for
a race on the Shelsley Walsh Hill Climb race course and using the word with reference to
the Traveller and Gypsy communities.
In this instance, the Trustees considered that the word was used in a context that had no
association with the Gypsy and Traveller communities. Trustees also noted that the BBC’s
editorial justification was to use the phrase “Pikey’s Peak” on a placard both as a pun on
the famous American course Pike’s Peak and as a continuation of a “running gag” about
Richard Hammond’s style.
The Committee believed that the BBC Executive had established an editorial justification
for including this term in the programme and that, in this context, it would not have been
perceived as offensive or harmful by the majority of viewers. On this basis, the Committee
concluded that the programme would not have exceeded audience expectations and so
met “generally accepted standards” and therefore was not in breach of the Editorial
Guidelines.
Portrayal
The Committee took into account viewers’ familiarity with the presenters and the style of
the show. Over the course of many series, Richard Hammond is regularly teased for his
supposed lack of style and class by the other two presenters. This often results in
exchanges between the presenters leading to an exaggeration of these characteristics
attributed to Richard Hammond. The Committee believed that, on this occasion, the use
of the word “pikey” as a play on words would not have been seen as a careless or
purposeless stereotype about Travellers and Gypsies, but in keeping with the style of
humour exhibited by the presenters towards Richard Hammond’s perceived “cheap” style.
The Committee considered that there were sufficient grounds to believe that in this case
most viewers to Top Gear would not associate the word “pikey” with the Gypsy and
Traveller communities. Therefore, the Committee believed that, on this occasion, the
editorial guidelines on Portrayal were not breached by Top Gear.
Audience Expectation
The Committee noted that Top Gear is a popular motoring magazine show which regularly
attracts an audience of around 5 million viewers on BBC Two. This programme attracted
an audience of just over 6 million viewers and was broadcast at 8pm. The majority of the
audience on this occasion were aged between 25 and 54 (3.86 million viewers
representing 63% of the audience). The number of children under the age of 16 watching
the programme was 364,700 viewers representing 6% of the audience). Although some
children and teenagers do view Top Gear, the Committee noted that the programme is
not primarily aimed at them nor do they represent the majority of the audience. The
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programme was scheduled at 8pm on BBC Two. The Committee considered that
audiences were familiar with the nature of Top Gear shows.
The Committee noted its conclusion that the programme met generally accepted
standards so as to provide adequate protection for members of the public from the
inclusion of offensive and harmful material. In light of that conclusion and the nature of
the programme, the Committee judged that the content of this episode was suitable for
audiences, including children.
Language
The Committee observed its conclusion that the Top Gear episode used the word “pikey”
on a placard to mean “cheap” and in a manner which had no direct association with the
Gypsy or Traveller communities. The Committee did not agree that the word was used as
a term of racist or ethnic abuse in the episode. Trustees therefore did not consider the
use of the word, in the context of the episode, to be a breach of editorial guideline 5.4.20
on the use of strong language.
Conclusion
The Committee did, though, wish to state that it had carefully considered the case made
by the complainants and the information they provided, and had accepted that the word
“pikey” did have the potential to be deeply offensive to the Gypsy and Traveller
communities, most notably when specifically attributing negative characteristics to these
minority groups. The Committee was also mindful that some words, including “pikey”, can
be used in an abusive context. The Committee therefore advised programme makers to
bear in mind the potential for offence this word may have in some circumstances and
advised extreme care and sensitivity when employing it in programming. Although the
Committee accepted that the word “pikey” has evolved to have a meaning distinct from
the Gypsy and Traveller communities, it nevertheless advises considerable caution in its
use.
Finally the Committee noted that the complainants wanted the Editorial Guidelines to
directly address the possible dual usage of the word “pikey”. The Committee considered
that this was not necessary because the Editorial Guidelines were sufficiently clear.
Finding: not upheld

December 2014, issued March 2015

26

Rejected Appeals
Appeals rejected by the ESC as being out of remit or because the complaints had not
raised a matter of substance and there was no reasonable prospect of success.

Is Amanda Knox Guilty? BBC Three, 17 February 2014
The complainant asked the Editorial Standards Committee to review the decision of the
Trust Unit that his appeal did not qualify to proceed for consideration by the Committee.
Background
Meredith Kercher, a British student studying in Italy, was murdered in Perugia on
1 November 2007. Who killed her became the subject of much debate. Rudy Guede (a
local resident), Amanda Knox (an American student and Ms Kercher’s housemate) and
Raffaele Sollecito (an Italian student and Ms Knox’s then boyfriend) were all accused of
her murder.
Having opted for a “fast track” procedure, Mr Guede was tried separately from Ms Knox
and Mr Sollecito. On 28 October 2008, Mr Guede was convicted of sexual assault and
murder. On 22 December 2009, Mr Guede’s convictions were upheld on appeal, although
the term of his sentence was substantially reduced. On 16 December 2010, the Supreme
Court of Cassation (“the Supreme Court”) confirmed Mr Guede’s convictions and reduced
sentence.
On 4 December 2009, Ms Knox and Mr Sollecito (together, “the Defendants”) were
convicted of (among other things) murder by the ‘first-grade’ court of Presiding Judge
Giancarlo Massei (“the Massei court”). The Massei court’s reasoning report was published
on 4 March 2010.
The Defendants appealed against their convictions and, on 3 October 2011, they were
acquitted by the ‘second-grade’ court of Presiding Judge Claudio Pratillo Hellmann (“the
Hellmann court”) and were released from prison. The Hellmann court’s reasoning report
was published on 16 December 2011.
On 26 March 2013, the Supreme Court (Presiding Judge, Severo Chieffi) set aside the
Defendants’ acquittals and remitted the case back to the ‘second-grade’ court for a retrial.
The Supreme Court’s reasoning report was published on 18 June 2013.
On 30 January 2014, the Defendants were convicted of murder by the ‘second-grade’
court of Presiding Judge Alessandro Nencini (“the Nencini court”). The Nencini court’s
reasoning report was published on 29 April 2014.
The programme Is Amanda Knox Guilty? was broadcast on BBC Three on 17 February
2014. The broadcast post-dated the decision of the Nencini court, but pre-dated the
publication of its reasoning report.
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The complaint

Stage 1
The complainant contacted BBC Audience Services on 18 February 2014. He complained
that the programme contained falsehoods and misleading half-truths, and that it failed to
cover relevant information that supported the Defendants’ innocence. In the
complainant’s view, the most serious falsehoods were as follows:
1. Contrary to what was stated, Mr Sollecito called the Carabinieri before the arrival
of the Postal Police at the crime scene. This was demonstrated at the initial trial.
2. Contrary to what was stated, there was no mixed blood of Ms Knox and
Ms Kercher at the crime scene. Traces of Ms Kercher’s blood were shown to
contain Ms Knox’s DNA, not blood. In the complainant’s view, this was
unsurprising, as Ms Knox had lived in the house for six weeks before Ms Kercher’s
death.
3. Contrary to what was stated, there was no evidence that Ms Knox and Ms Kercher
had a strained relationship. Friends had testified that their relationship was normal
and friendly.
4. Contrary to what was stated, no witness had placed either Defendant at the
murder scene on the night of the crime. There was just one witness, who claimed
to have seen them outside the house in the plaza for the entire evening. If true,
this would give the Defendants an alibi.
In the complainant’s view, a fair treatment of the case would focus on the merit (or lack
of it) in the Prosecution case. Instead, the programme makers had focused on the
Defendants’ allegedly suspicious behaviour, had reported many unsupported Prosecution
assertions as fact, and had barely touched on “the obvious negligence and irregularities of
the entire investigation”.
The complainant was not satisfied with BBC Audience Services responses at Stage 1, and
escalated his complaint to Stage 2.

Stage 2
The Editorial Complaints Unit (“ECU”) issued its provisional finding on 15 July 2014. With
regard to the allegations of unfairness and imbalance, the ECU stated that it would expect
such a documentary to consider and accurately present the central arguments, including
criticisms of the Nencini court’s judgment and the Prosecution’s case. In the ECU’s view,
the Nencini court’s verdict was the decision of the highest court that could rule on the
matter. Because the documentary set out to look at the facts of a legal case, the ECU
regarded that position as highly relevant. That was not to say that it ought not to be
tested and the opposing arguments considered; however, the ECU did not think that an
approach which acknowledged and afforded due weight to the fact of the most recent
and highest legally binding decision was inherently biased or unfair. In any event, the
ECU did not agree that the programme was unfair or imbalanced. It seemed to the ECU
that it presented the evidence on all sides with due impartiality and accuracy, and that
viewers were allowed to reach their own conclusions, based on a fair account of what had
happened and the representations of all sides. The ECU noted that Ms Knox was featured
giving an account of her innocence at the beginning and end of the programme.
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With regard to the allegation concerning the timing of Mr Sollecito’s call to the Carabinieri,
the ECU agreed that making it clear that the programme’s version of events was disputed
might have given audiences a fuller understanding of the Defence’s arguments. However,
the ECU did not believe that the script was materially misleading. The ECU noted that,
despite Judge Massei’s conclusion on this point, he found the Defendants guilty. That
suggested to the ECU that Judge Massei did not believe the point to be material to the
question of the Defendants’ guilt or innocence. The ECU did not believe that due
impartiality or due accuracy required an exhaustive list of arguments from both sides. In
the case of a point which was contested by the Defendants, but which was not in the
event fundamental to the case against them, the ECU did not believe that viewers would
have been misled by the absence of their argument. The ECU noted that, at Stage 1, the
programme makers had stated that the key point being made was that Mr Sollecito
asserted that nothing had been stolen. The ECU also noted that the implications of the
presence (or not) of the Postal Police were not expanded on, although they were
mentioned briefly later on. Therefore, while the ECU could see why this point may have
had some significance in legal proceedings, it could not see how audiences would have
been materially misled by the reference to the timing. Finally (and, in the ECU’s view,
most significantly), the ECU noted that, in the most recent ruling, Judge Nencini was not
convinced that the Carabinieri were called before the Postal Police arrived. The ECU
noted that Judge Nencini’s reasoning report post-dated the programme, but considered
that, as it detailed the thinking which went into his earlier verdict, it was relevant. After
quoting from the Nencini court’s reasoning report, the ECU concluded that the finding of
the most recent and (in its view) most senior court was that the evidence did not support
the Defence’s argument. In light of the above, the ECU was unable to conclude that the
programme may have misled viewers on this point.
In the ECU’s view, the programme attributed the allegation concerning mixed blood to the
Prosecution, rather than presenting it as a statement of fact. The ECU noted that the
script stated: “The Prosecution says it shows the mixed blood of Amanda Knox and
Meredith Kercher…” In the ECU’s view, it was made explicit elsewhere in the programme
that this was DNA, and the ECU quoted the script as stating: “Amanda Knox’s DNA has
been found mixed together with Meredith Kercher’s in five blood stains in the flat”. Finally
(and, in the ECU’s view, most significantly), this issue was explored in detail and at length
later in the programme, and both Defence and Prosecution arguments were made
explicit. After quoting a passage from the programme (which included a contribution by
the forensic biologist on Ms Knox’s Defence team), the ECU concluded that, in light of this
passage and the forensic biologist’s contribution, viewers would have understood the
arguments on this point and would have been clear on the Defence’s position. The ECU
could not therefore conclude that viewers would have been materially misled.
With regard to the allegedly strained relationship between Ms Knox and Ms Kercher, the
ECU did not believe that the programme contained the assertion to which the complainant
had referred. The ECU noted that Mr Guede was reported as claiming that Ms Kercher
was “furious” with Ms Knox, but in the ECU’s view it was clear that this was only his claim.
The ECU stated that, while the script also noted the Prosecution’s arguments on possible
motives, these were not presented as statements of fact. After quoting from the
programme and citing the conflicting contributions of the Public Prosecutor and a
representative of the Friends of Amanda Knox in the programme, the ECU expressed the
view that the programme had acknowledged that some felt there were differences in
personality between the girls and some tension arising from it. The ECU did not think
that amounted to a very strong assertion that the relationship was strained, and in any
case this characterisation was (in the ECU’s view) supported by the evidence given by
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other contributors. The phrasing “there is said” seemed to the ECU to acknowledge that
this was an account of the relationship, rather than an absolute statement of fact.
Accordingly, the ECU did not believe that viewers would have been misled on this point.
With regard to the complainant’s allegation that that no witness had placed either
Defendant at the murder scene on the night in question, the ECU did not believe that it
was asserted in the programme that they had. The ECU noted that the only relevant
section of the script had referred to the Prosecution’s arguments. With reference to the
statement that “They [the Prosecution] … present eyewitnesses who contradict Knox and
Sollecito’s stories”, the ECU noted that the Prosecution had offered the testimonies of
Antonio Curatolo and Marco Quintavalle. Although the ECU acknowledged that there may
be arguments against their validity, in the ECU’s view it did not follow that the script was
wrong – it being a matter of record that the Prosecution had presented eyewitnesses who
had testified in the manner described. In the ECU’s view, the fact that the Hellmann
court questioned the reliability of their testimony did not serve to make the line incorrect,
and in any case the Nencini court had reinstated the validity of both. The ECU noted that
Mr Quintavalle’s account was at odds with Ms Knox’s testimony on her actions on the
morning following the murder, rather than the night before, but that the script did not
assert that the “stories” in question related to the night rather than the morning. The
ECU did not therefore feel able to uphold the complaint.
In response to the ECU’s provisional finding, the complainant argued that, since the
courts’ decisions were the subject of controversy, it was fallacious to cite those decisions
in support of the programme’s assertions. In his view, the evidence surrounding the case
was in the public domain, and could be interpreted independently. The complainant also
argued that it was fallacious to claim that, because the Defendants had been found guilty,
it was acceptable to make unsupported allegations against them.
In a further submission, the complainant complained about the following things:
•
•

•
•
•
•
•

•

The ECU’s reasoning appeared to be heavily influenced by the wish to defer to the
Italian courts’ decisions, to the extent of being unprepared to examine whether
those decisions were borne out by “the real evidence”.
The programme’s title was equivalent to asking whether the Italian courts were
correct in convicting Ms Knox. Any reasoning which referred to the courts’
decisions, in support of a conclusion that they were correct, was circular and
invalid.
The same circular reasoning ran through the BBC’s other responses.
Although the ECU claimed to have conducted its own research, there was no sign
that this went beyond reviewing what was covered by the programme without
considering the selective nature of the material presented.
There was a “mass” of evidence that the murder occurred before 9:30pm, and
that the intruder left the apartment before 10:13pm. This was ignored by the
programme and the Nencini court, and was disregarded by the Massei court.
The existence of a guilty verdict did not entitle the programme makers to make
untrue statements about the circumstances surrounding the discovery and
investigation of the crime.
It was not acceptable for the programme to preface a false claim with the words
“the Prosecution says” without examining it. The complainant noted that, in his
original complaint, he had criticised the programme’s lack of impartiality in stating
unsupported Prosecution claims as fact.
With regard to the timing of the arrival of the Postal Police relative to Mr Sollecito’s
call to the Carabinieri, the complainant gave a detailed account of the Defence’s

December 2014, issued March 2015

30

•
•

•

case. The complainant said that the ECU had offered two contradictory and
unsustainable justifications: first, that even Judge Massei, having placed the arrival
of the Postal Police after Mr Sollecito’s call, found the Defendants guilty anyway,
so the false assertion by the programme did not matter; and secondly, that Judge
Nencini accepted the (in the complainant’s view, provably false) testimony
regarding the arrival time, so the programme was correct to rely on a court
decision that had not been made at the time.
The ECU treated the alleged “mixed blood” traces as a disagreement between the
Prosecution and Defence, without stating that the Prosecution had failed to
establish its case.
The testimony concerning Ms Knox’s relationship with Ms Kercher came from an
English friend of Ms Kercher’s and from Ms Kercher’s Italian boyfriend. The
former’s testimony was essentially hearsay, whereas the latter’s was based on
seeing the two women together and showed that there was no truth in the
programme’s assertions about a “deteriorating relationship”. The formulation “it is
said” was not acceptable in the context of impartial coverage, as it allowed
programme makers to create any false impression they chose, which in this
instance was a “clear-cut case of selective reporting”.
Mr Curatolo’s testimony supposedly placed the Defendants in the piazza outside
the cottage at all possible times of the murder, and Mr Quintavalle supposedly saw
Ms Knox in his shop the morning after. Neither alleged sighting was “at the scene”
of the murder, and it was completely false to state that witnesses placed the
Defendants there.

The complainant also raised a number of new points of complaint. Most of these related
to the version of the programme, which was posted on YouTube.
The complainant did not accept the ECU’s assessment that the programme was truthful
and impartial. Noting that, in Italy (as elsewhere), Defendants were presumed innocent
unless and until proven guilty, he argued that an impartial examination of the case would
focus on the lack of proof and the weakness of the Prosecution case. Instead, in his
view, the programme offered a highly selective treatment of talking-points, in which many
false Prosecution claims were allowed to pass unchallenged. Many facts that contradicted
the Prosecution’s case were not included in the programme, or were skipped over.
In finalising its finding, the ECU took the view that neither the programme nor its own
provisional finding had wholly accepted court judgments in the face of conflicting
evidence. The ECU summarised its findings on impartiality, noting its conclusion that the
programme was appropriately balanced and impartial. In particular, it seemed to the ECU
that the programme had done a good job of presenting key defence arguments and had
allowed Ms Knox’s supporters to put the case for her innocence. In the ECU’s view, the
weight afforded to the Nencini court’s judgment had not resulted in bias or inaccuracy.
With regard to the evidence cited by the complainant in support of the case that the
Defendants were innocent, the ECU noted that there was evidence on both sides. In the
ECU’s view, its role did not require it to draw a conclusion on the Defendants’ guilt or
innocence, but only on whether the programme accurately and fairly represented that
case and the arguments on both sides. The ECU felt that it did, although it did not
believe that accuracy or impartiality required that all the arguments were aired.
The ECU reiterated its reasoning with regard to the timing of Mr Sollecito’s phone call.
The ECU was unsure that it fully understood the complainant’s argument that its accounts
of the Massei and Nencini courts’ verdicts were at odds. It seemed to the ECU that the
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complainant had previously argued for the significance of the Massei verdict, in that it
accepted the timeline of phone calls advanced by the Defence. The ECU’s point was that
this was not particularly significant, given that Judge Massei nevertheless found the
Defendants guilty – from which the ECU concluded that he did not consider this point to
be material to the question of their guilt. This, it seemed to the ECU, had some bearing
on the claim that the Massei position gave credence to the Defence argument and thus to
their innocence. As to the Nencini verdict, the ECU remained of the view that the position
of the most recent and most senior court was highly relevant. That Judge Nencini’s
reasoning was published after the programme was broadcast would, in the ECU’s opinion,
not diminish its relevance, as it explained why he had come to his view, as described in
the programme.
The ECU did not agree with the complainant’s account of how the question of “mixed”
blood/DNA was treated. In the ECU’s view, the excerpt quoted in its provisional finding
gave a very full account of the Defence’s argument. The ECU appreciated that the
complainant would rather that this were more critical of the Prosecution case, but did not
believe the programme gave a misleading or biased account of this point.
The ECU noted that the complainant had questioned the validity of the evidence provided
by Ms Kercher’s English friend. Noting that its investigation was not into the murder but
the programme, and into whether it gave a full and fair account of the proceedings, the
ECU was satisfied that the programme did so, and that the testimonies referred to in its
provisional finding supported the characterisation placed on them. With regard to the
complainant’s concern about the phrase “it is said”, it seemed to the ECU that this simply
reflected the fact that this had emerged as a claim made by some of those testifying. As
to the complainant’s point that the programme stated that witnesses had placed the
Defendants “at the scene”, the ECU took the view that, as noted in its provisional finding,
this was not what was actually said.
With regard to the complainant’s new points of complaint, based on having watched a
YouTube version of the programme, the ECU noted that the BBC’s complaints procedures
provide that investigations at Stage 2 can only consider matters which have been raised
and addressed at Stage 1. It was therefore not open to the ECU to consider these new
points.
Appeal to the BBC Trust
On 26 August 2014, the complainant appealed to the BBC Trust against the ECU’s
decision not to uphold his complaint. He said the programme:
•
•
•
•
•

contained a series of falsehoods prejudicial to the two Defendants.
presented unsupported Prosecution claims as fact.
failed to include evidence demonstrating the Defendants’ innocence and breaches
of the Defendants’ rights by the Police and the courts.
followed a theme of “the Prosecution says …; the Defence says …”, thereby
creating an impression of impartiality, but without examining the evidence or
reasoning underlying the conflicting claims.
contained “four provably false and highly prejudicial statements” (although this did
not mean there were not also others), for which no “serious” explanation had
been given by the ECU:
o that Mr Sollecito had telephoned the Police (i.e., Carabinieri) when Police (i.e.,
Postal Police) were already at the scene.
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o
o
o

that mixed blood of Ms Knox and Ms Kercher had allegedly been found at the
crime scene.
that Ms Knox’s relationship with Ms Kercher had deteriorated prior to the
murder.
that “witnesses saw them [the Defendants] at the crime scene”, implying that
they were confirmed to be present at the time of the murder.

The complainant said the ECU had not treated his complaints objectively or seriously. He
complained that the BBC’s position was based on the decisions of the Italian courts. He
said this disregarded the fact that – since the programme concerned the correctness or
otherwise of the courts’ decisions – any reasoning based on their findings was circular and
nullified the whole purpose of producing such a documentary and that the courts – even
the two that found the Defendants guilty – disagreed on points of fact and did not agree
with evidence presented within their own hearings.
He also complained that the ECU claimed to have conducted its own research, but had
found the programme to be impartial on the basis of its content alone. The complainant
said it was not possible to assess the programme’s treatment of the facts of the murder
without considering the facts surrounding the crime.
The complainant said there had been considerable controversy surrounding the case. In
online discussions, commentators hostile to the Defendants frequently cited “the BBC
documentary” to back up popular fallacies. The complainant asked that the complaint be
considered impartially by someone who was familiar with the facts of the case.
The Trust Unit’s decision
The relevant correspondence was reviewed by the Trust Unit. The Senior Editorial
Complaints Adviser viewed the programme in question. An Independent Editorial Adviser
also reviewed the relevant output and carried out further research.
The Senior Editorial Complaints Adviser (“the Adviser”) acknowledged the strength of the
complainant’s feelings, but for the following reasons considered the appeal did not have a
reasonable prospect of success.
The Adviser considered this appeal against the Editorial Guidelines on Accuracy and
Impartiality. The full text of the guidelines can be found at:
http://www.bbc.co.uk/editorialguidelines/guidelines/
Preliminary issues

Applicable standard of due accuracy and impartiality
The Adviser noted that the applicable standard of due accuracy and impartiality depends
on the nature and context of the output in question. With regard to due accuracy,
Guideline 3.1 states:
“… The term ‘due’ means that the accuracy must be adequate and appropriate to
the output, taking account of the subject and nature of the content, the likely
audience expectation and any signposting that may influence that expectation.”
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The Introduction to the Impartiality guidelines is expressed in corresponding terms.
With regard to the subject and nature of the content, the Adviser noted that the
programme offered a factual account of events relating to the murder of Meredith Kercher
and the ensuing trials of Rudy Guede, Raffaele Sollecito and Amanda Knox, the last of
whom was the programme’s primary focus. The Adviser noted that the evidence
concerning Ms Kercher’s death was complex and disputed, that criminal proceedings had
begun over six years ago and were still continuing, and that the trials of the accused had
resulted in the initial convictions of Mr Guede, Mr Sollecito and Ms Knox, the subsequent
acquittals of Mr Sollecito and Ms Knox on appeal and, most recently, the reinstatement of
Mr Sollecito’s and Ms Knox’s convictions (which decision was now being appealed).
With regard to the likely audience expectation, the Adviser noted that the programme was
broadcast on BBC Three, which is a mixed-genre channel for 16–34-year-old viewers who
are “young in spirit and mindset” 12. In the Adviser’s estimation, the target audience was
likely to be aware that Ms Knox had been convicted, acquitted and re-convicted of Ms
Kercher’s murder, but was unlikely to be familiar with the details of Ms Kercher’s death or
the ensuing criminal trials. The Adviser did not believe that viewers would expect the
programme to offer an exhaustive, detailed forensic analysis of this complex case; rather,
they would expect an engaging, clear, easily-assimilated account of the salient points
concerning Ms Kercher’s death and the trials of those accused of her murder.
With regard to signposting, the Adviser noted that the programme was titled Is Amanda

Knox Guilty? and that the lead-in stated:

“… in the first TV documentary since the new verdict 13, the team who have
followed the case from the very start present evidence and ask, ‘Is Amanda Knox
Guilty?’ With crime scene footage you may find upsetting.”
The Adviser took the view that the signposting would lead viewers to expect the
programme to offer an up-to-date, evidenced, explicit (and possibly upsetting), factual
account of the case. She did not believe that viewers would necessarily expect the
programme to provide a definitive answer to what they would be likely to regard as a
rhetorical question, but rather that they would expect it to provide sufficient information
from which to draw their own conclusions.
Taking all the above matters into consideration, the Adviser concluded that the standard
of due accuracy and impartiality applicable to a factual programme such as Is Amanda
Knox Guilty? was not as high as that applicable to a scholarly or academic documentary
for a specialist audience, and did not require the programme to offer a detailed analysis of
every aspect of the case.

Controversial subjects
The Adviser noted that, under the Impartiality guidelines, particular considerations apply
to controversial subjects. Guideline 4.4.7 states:
“When dealing with ‘controversial subjects’, we must ensure a wide range of
significant views and perspectives are given due weight and prominence,
12
13

http://www.bbc.co.uk/commissioning/briefs/tv/browse-by-channel/bbc-three/
This is a reference to Judge Alessandro Nencini’s decision of 30 January 2014 in the second-level retrial, which reinstated

Ms Knox’s and Mr Sollecito’s convictions.
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particularly when the controversy is active. Opinion should be clearly distinguished
from fact.”
The Adviser noted that the innocence or guilt of Amanda Knox was the subject of debate
– sometimes heated – on internet forums, and that websites had been established by
supporters of both sides of the argument. In the Adviser’s view, much of the online
discussion of the case was between lay commentators, and much argument was based on
speculation or hypothesis. Many commentators appeared to believe that the Defendants
were the victims of a miscarriage of justice, that the Italian criminal justice system was
corrupt, incompetent or otherwise unfit for purpose, and/or that the Defendants’
convictions were therefore unreliable.
However, it did not necessarily follow that the innocence or guilt of Amanda Knox was a
controversial subject within the meaning of the Editorial Guidelines. There was a
distinction to be drawn between controversial subjects, properly so called (e.g., the
Israeli–Palestinian conflict), and subjects of heated debate but lesser controversy.
Guideline 4.4.6 sets out the various factors that should be taken into account when
determining whether a given subject is controversial:
“In determining whether subjects are controversial, we should take account of:
o the level of public and political contention and debate
o how topical the subjects are
o sensitivity in terms of relevant audiences’ beliefs and culture
o whether the subjects are matters of intense debate or importance in a
particular nation, region or discrete area likely to comprise at least a
significant part of the audience
o a reasonable view on whether the subjects are serious
o the distinction between matters grounded in fact and those which are a
matter of opinion …”
Applying these criteria, the Adviser concluded that the innocence or guilt of Amanda Knox
was not a controversial subject within the meaning of the Editorial Guidelines.
It followed that the particular considerations in guideline 4.4.7 did not apply in this
instance.
Substantive issues

The timing of Raffaele Sollecito’s call to the Carabinieri, in relation to the arrival of the
Postal Police
The Adviser noted that this point of complaint concerned the following passage:
“Presenter: When Police arrive here they see two students in the driveway,
Amanda Knox and Raffaele Sollecito. They tell the Police the front door is open
and one room has been ransacked. Police go into the house. One bedroom’s a
mess. Clothes are all over the floor and a large rock is lying near the window.
Shortly after the Postal Police arrive, at 12:51 Raffaele Sollecito calls the elite
police force, the Carabinieri. He doesn’t mention that the Postal Police are already
there and says that nothing has been stolen – details Prosecutors would later
claim as significant.”
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The Adviser noted that this point of complaint also concerned the following statement:
“Presenter: … Then there’s the telephone call to the Carabinieri when Sollecito
knew nothing had been stolen and failed to mention the Postal Police were at the
scene.”
The Adviser noted the complainant’s arguments, as follows:
•

The programme falsely stated that Mr Sollecito had telephoned the Carabinieri
when the Postal Police were already at the scene. This underlined the misleading
nature of the programme, because it gave the impression that, at the beginning of
the investigation, Ms Knox and Mr Sollecito were being untruthful. It was a feature
of the prejudicial coverage of this case that the two Defendants were allegedly
untruthful.

•

The evidence that the call to the Carabinieri was made before the arrival of the
Postal Police was based on a comparison of Mr Sollecito’s phone records with
CCTV footage (with the time-stamp adjusted, as the camera’s clock was slow).
The ECU had declined to comment on the underlying evidence, asserting that the
Italian courts should be regarded as authoritative on points of fact. Instead, the
ECU offered two contradictory justifications:
o

The Massei court accepted the evidence establishing that the phone call
was made before the arrival of the police, but still found the Defendants
guilty. The ECU stated that, as the judge did not consider this point to be
material to the verdict, it was acceptable for the programme to report this
falsehood as fact.

o

The Nencini court found that the call was made after the arrival of the
police (on the basis of a single, uncorroborated witness and ignoring the
camera and phone evidence, which proved otherwise). Although this detail
was not made public until after the programme was broadcast, the ECU
asserted that it retrospectively justified the false claim.

Neither of these was a serious response to the complaint.
The Adviser noted the ECU’s findings, as follows:
•

The Postal Police officers testified that they arrived shortly after 12:30. Inspector
Battistelli based this on having looked at his watch on entering the cottage at
12:35, a version of events supported by Assistant Marsi.

•

The Massei report suggested that the Postal Police had in fact arrived after the
calls (as the Defence asserted), based on the fact that the police were apparently
ignorant the calls had been made rather than on any evidence to contradict
Battistelli’s account.

•

Although making clear that this version of events was disputed might have given
audiences a fuller understanding of the defence arguments, the ECU did not
believe the script was materially misleading.
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•

Despite the Massei court’s conclusion on this point, the judge found Knox and
Sollecito guilty, which suggested that he did not believe the point to be material to
the question of their guilt or innocence.

•

Neither due impartiality nor due accuracy would require an exhaustive list of
arguments from both sides. In the case of a point which was contested by the
Defendants but which was not in the event fundamental to the case against them,
the ECU did not believe that viewers would have been misled by the absence of
their argument.

•

The programme makers had stated that the key point being made was that
Mr Sollecito asserted that nothing had been stolen. The implications of the
presence (or not) of the Postal Police were not expanded on, although they were
mentioned briefly later on. While this point may have had some significance in
proceedings, the ECU could not see how audiences would have been materially
misled by the reference to the timing.

•

Most significantly, the Nencini court was not convinced that the Carabinieri were
called before the Postal Police arrived. Its report post-dated the programme, but
as it detailed the reasoning behind his verdict, it was relevant. The Nencini court
found that the first call to the Carabinieri was made more than 15 minutes after
Inspector Battistelli had arrived. Noting that the finding of the most senior and
most recent court was that the evidence did not support the defence argument,
the ECU was unable to conclude that the programme may have misled viewers on
this point.

The Adviser noted that the Massei and Nencini courts agreed on the timing of
Mr Sollecito’s first call to the Carabinieri. The Massei court stated:
“The phone calls made to the Carabinieri … were at 12:51pm and 12:54pm on
November 2, 2007 by Raffaele Sollecito 14.”
The Nencini report stated:
“… the first call to the Carabinieri’s emergency number was made at 12:51:40
… 15”
Noting that the complainant had not disputed the time at which the first call was made,
the Adviser concluded that there was no evidence to suggest that the statement “… at
12:51 Raffaele Sollecito calls the elite police force, the Carabinieri” was inaccurate or
misleading.
With regard to the statements:
•

“Shortly after the Postal Police arrive …”;

•

“He [Sollecito] doesn’t mention that the Postal Police are already there”; and

•

“Then there’s the telephone call to the Carabinieri, when Sollecito … failed to
mention the Postal Police were at the scene”,

14

http://masseireport.wordpress.com/ , p 79.
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http://www.amandaKnox.com/the-meredith-kercher-murder/verdicts-motivations/the-nencini-report/
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the Adviser noted that, according to both Inspector Battistelli’s and Assistant Marsi’s
testimonies, they (the Postal Police) arrived at the murder scene at around 12:30 16, i.e.,
some 21 minutes before Mr Sollecito’s first telephone call to the Carabinieri. The Adviser
noted that, although the Postal Police officers’ testimonies were inconsistent with regard
to the means by which they reckoned the time of their arrival, they agreed on the time
itself.
The Adviser noted that the Massei court’s finding on this point was a digression, the
primary focus of its consideration being Mr Sollecito’s change of story with regard to
whether there had been a burglary:
“And then, a change of version takes place and he [Sollecito] tells the
Postal Police (who it can be held that, according to what is maintained by the
defendants defence, arrived after Raffaele Sollecito’s telephone call to 112, and
this by nothing other than the fact that regarding these calls to 112, the Postal
Police say nothing; in the same way that they said nothing about those that
preceded them, at 12:40 pm and at 12:50 pm; each of these phone calls being of
a not brief duration that, therefore, would not have escaped the attention of the
two police officers) that there has been a burglary. Fabio Marsi in fact testified
that the two young people told him they were awaiting the arrival of the
Carabinieri because there had been a burglary inside the house … 17” (emphasis
added)
In the Adviser’s view, the Massei court’s focus on Mr Sollecito’s change of story tended to
support the programme makers’ argument that the key point of this section of the
programme was that Mr Sollecito told the 112 operator that nothing had been stolen.
The Adviser noted that the Massei court’s finding on this point was based on the Postal
Police officers’ apparent ignorance of Mr Sollecito’s calls, and upon Assistant Marsi’s
testimony that Ms Knox and Mr Sollecito told him they were waiting for the Carabinieri to
arrive. As the ECU noted, and as discussed below, the Nencini court was not convinced by
this reasoning in the second-level retrial.
The Adviser noted that, notwithstanding the Massei court’s preference for the Defence’s
version on this point, it found Ms Knox and Mr Sollecito guilty, from which the Adviser
inferred that this point was not an essential element of the Prosecution’s case.
The Adviser noted that the Massei court’s decision was superseded by the decisions of
higher courts, and that, in the second-level retrial, the Nencini court was not convinced by
the Massei court’s reasoning on this point, as follows:
“The finding of the first-level Judges necessarily suffers from an inadequate
attention to the plurality of the statements of the witnesses known to have been
present … in the excited moments which preceded the breaking of the door to the
victim’s room …
What this means is that this argument of a logical nature adopted by the first-level
Judges does not withstand the simple finding that in the time before the discovery
16
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of the body none of those present, including the police officers, paid attention to
the movements of Raffaele Sollecito, who thus had the possibility of removing
himself from the view of those present, and making, in the span of a few minutes,
the calls to his sister and to 112. It is indeed of significance that … the crowd of
people that had been brought there all for different reasons, had created an
appreciably confusing situation, which certainly prevented the police officers from
paying attention to what each of the individual youths were doing.”
In terms of the CCTV footage, the Adviser could not agree with the complainant that the
Nencini court had ignored the CCTV evidence, or that this evidence proved that Mr
Sollecito called the Carabinieri before the Postal Police arrived. Having considered the
CCTV evidence, the Nencini court found that, even taking the Defence’s case at its
highest, the call to the Carabinieri was made after the arrival of the Postal Police:
“… even if we were to consider the Defence’s point about the imprecision of the
time on the camera as well-founded, and if we were to maintain that Inspector
Battistelli was wrong by a quarter of an hour when he looked at the clock to find
the time to be inserted in the service log, there still remains a discrepancy of some
nine minutes between the time when the police arrived at the cottage and the
time when Raffaele Sollecito called 112 for the first time. But there is more.
There are considerations of a logical nature that rule out the possibility that
Inspector Battistelli and his colleague arrived at the cottage on Via Della Pergola
around 1:00 pm on November 2, 2007, as claimed by … Sollecito’s attorneys. … 18”
The Nencini report went on to discuss the evidence concerning the calls by Filomena
Romanelli to Ms Knox, from which it concluded:
“… [A]t 12:34:56 pm … [Ms] Knox received the last telephone call from Filomena
Romanelli … [Ms] Romanelli … recommended to [Ms] Knox that she call the
Carabinieri right away … The first call to the Carabinieri made by Raffaele Sollecito
bears the time of 12:51:40 pm, that is, about a quarter of an hour after
Romanelli’s last call. 19”
It appeared to the Adviser that, where a conflict arose between two legal decisions, and
that conflict could not be resolved by reference to any extrinsic evidence or authority, it
was reasonable to prefer the decision of the higher court (namely, the Nencini court),
which in this instance was also the more recent decision. The Adviser noted that that
decision accorded with the programme’s editorial line, and she did not consider the fact
that it post-dated the broadcast to be a material consideration.
The Adviser noted, and agreed with, the ECU’s view that neither due impartiality nor due
accuracy required an exhaustive list of arguments from both sides, and that where a
contested point was not fundamental to the case against the Defendants, viewers would
not have been misled by the absence of their argument. In the Adviser’s view, it was not
necessary, for the purpose of achieving due accuracy or impartiality, for a programme of
this nature to have addressed this non-crucial issue in the same detail in which the
complainant had framed his argument. The Adviser reminded herself that this was a
popular documentary for a general audience, not a re-trial by television. In the Adviser’s
view, although an acknowledgement that the Defendants disputed the allegation in
18
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question would have afforded viewers a fuller picture of the conduct of the criminal
proceedings, such an acknowledgement was not essential to viewers’ appreciation of the
issues pertaining to the evaluation of Ms Knox’s innocence or guilt, and the omission of
such an acknowledgement was not materially misleading.
With regard to the complaint that the disputed allegation gave the impression that, at the
beginning of the investigation, Ms Knox and Mr Sollecito were being untruthful, the
Adviser took the view that, while the audience might query why Mr Sollecito delayed
ringing the Carabinieri until after the arrival of the Postal Police, they would not
necessarily draw any conclusion with regard to his credibility. In the Adviser’s view, the
inference that Mr Sollecito was being untruthful was not the only inference that might be
drawn: viewers might, for instance, reasonably infer that he was in a state of confusion
and/or shock.
As Ms Knox was not mentioned in relation to the timing of Mr Sollecito’s call to the
Carabinieri, the Adviser could not agree that viewers would be likely to draw any
inference as to her credibility.
For these reasons, the Adviser concluded that Trustees would be likely to decide that the
passage in question was duly accurate, not misleading and impartial. She therefore
decided that this point of appeal did not raise a matter of substance, and that it should
not proceed for consideration by Trustees.

Mixed blood of Ms Knox and Ms Kercher
The Adviser noted the complainant’s arguments, as follows:
•

The programme incorrectly stated that there was mixed blood of Ms Knox and Ms
Kercher at the crime scene.

•

Traces of Ms Kercher’s blood were shown to contain Ms Knox’s DNA, not blood.

•

This was unsurprising, as Ms Knox had lived in the house for six weeks before Ms
Kercher’s murder.

•

The ECU concluded that, because the false allegation was preceded by the words
“the prosecution says”, then it was not a false claim by the programme.

The Adviser noted the ECU’s findings that:
•

This claim was attributed to the Prosecution, rather than presented as a statement
of fact.

•

Elsewhere in the programme, it was made explicit that it was Ms Knox’s DNA that
was found mixed with Ms Kercher’s blood.

•

Most significantly, this issue was explored in detail and at length later in the
programme, and Defence’s argument asserting the difference between blood and
DNA was made explicit (as were the Prosecution’s arguments).

•

Viewers would have understood the arguments on this point, and would have
been clear on the Defence’s position. The ECU could not therefore conclude that
they would have been materially misled.
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The Adviser noted that the script introduced this issue as follows:
“Presenter: First there’s the DNA found in the bathroom. The Prosecution says it
shows the mixed blood of Amanda Knox and Meredith Kercher in the bidet drain,
the sink drain and on a cotton bud box. There is also a large drop of Amanda’s
blood on the bathroom tap.”
It appeared to the Adviser that viewers would infer from the phrase “the Prosecution says
…” that this was offered as an account of the Prosecution’s case, not a statement of fact.
The Adviser noted that, later, the script stated:
“Presenter: Amanda Knox’s DNA has been found mixed together with Meredith
Kercher’s in five blood stains in the flat.”
In the Adviser’s view, the audience would infer from the phrase “Amanda Knox’s DNA …”
that it was Ms Knox’s DNA, not her blood, that was found mixed with Ms Kercher’s blood.
The Adviser noted that, later, the programme contained the following passage:
“Manuela Comodi 20: The principal evidence was mixed blood traces from which
were extracted mixed DNA of Amanda and Meredith. The only explanation for that
mix is that Amanda was bleeding and touched objects that were covered in
Meredith’s blood. There’s no other explanation.
Presenter: But Amanda’s lawyers say this proves nothing – two young students
living together means it’s perfectly normal to find mixed blood and DNA in the
bathroom. They say it’s possible Amanda’s DNA isn’t from her blood at all but from
her saliva. Sarah Gino is the forensic biologist on Amanda Knox’s defence team.
Sarah Gino: In the case the test was done for blood. But was the test done for
saliva? No. So we can’t know if inside that mixed trace there was blood because it
had been demonstrated or just saliva. Or maybe there was blood from both of
them, but what does that mean? Maybe someone had a bloody nose one time and
then another moment someone cut their finger and put it down and their blood
got mixed.”
The Adviser noted that this passage set out the conflicting arguments of the Prosecution
and Defence, using first-hand contributions from both sides. She could not therefore
agree that the programme was inaccurate, misleading or biased in this regard.
For these reasons, the Adviser concluded that Trustees would be likely to decide that the
programme was duly accurate, not misleading and impartial with regard to this issue. She
therefore decided that this point of appeal did not raise a matter of substance, and that it
should not proceed for consideration by Trustees.

Ms Knox’s relationship with Ms Kercher
The Adviser noted the complainant’s arguments that:

20
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•

The programme alleged that Ms Knox’s relationship with Ms Kercher had
deteriorated prior to the murder.

•

Evidence presented at the Massei trial indicated the opposite.

•

The ECU talked around this point without addressing it.

The Adviser noted the ECU’s findings, as follows:
•

In the ECU’s view, the programme did not contain such an assertion.

•

Rudy Guede was reported as claiming that Ms Kercher was “furious” with Ms Knox,
but it was clear that this was only his claim.

•

The script also noted the Prosecution’s arguments on possible motives, but this
was not presented as a statement of fact.

•

Prosecutor Giuliano Mignini gave an account of what he thought had happened,
but this was immediately followed by a contribution from Anne Bremner 21 in which
she robustly disputed his version of events.

•

Another section stated “… there is said to be tension over Amanda’s supposedly
casual attitude to sex, money and housework”. This formulation acknowledged
that some felt there were differences in personality between the girls and some
tension arising from it, and did not amount to a very strong assertion that the
relationship was strained.

•

In any case, this characterisation was supported by the evidence of Sophie Purton,
Robyn Butterworth and Amy Frost.

•

The phrasing “there is said …” acknowledged that this was an account of the
relationship rather than an absolute statement of fact.

In the Adviser’s view, the views expressed by individuals were clearly attributed to those
individuals. For example, with regard to the Prosecution’s claims, the Adviser noted that
the script stated:
“Presenter: In court, the Prosecution accuses Amanda Knox of being the leader
of a sexual attack on Meredith. They say this was payback for Meredith’s
disapproval of Amanda’s lifestyle.”
The Adviser regarded this as an accurate account of the Prosecution’s case against
Ms Knox. In her view, the audience would infer from the phrases “In court, the
Prosecution accuses …” and “They say …” that these were allegations, not statements of
fact.
The Adviser also noted that, elsewhere, the script stated:

21

Ms Bremner represented the Friends of Amanda Knox campaign.
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“Presenter: She [Ms Knox] is very different from the quiet and studious Meredith.
While housemates, there is said to be tension over Amanda’s supposedly casual
attitude to sex, money and housework.”
The Adviser agreed with the ECU that, in this passage, the phrase “there is said …” clearly
indicated that this was reported opinion, not a statement of fact.
The Adviser also noted, and agreed with, the remainder of the ECU’s analysis and
conclusions, to which she had nothing further to add. It appeared to her that, in its
treatment of the relationship between Ms Knox and Ms Kercher, the programme had
clearly distinguished opinion from fact.
For these reasons, the Adviser concluded that Trustees would be likely to decide that the
programme was duly accurate, not misleading and impartial with regard to this issue. She
therefore decided that this point of appeal did not raise a matter of substance, and that it
should not proceed for consideration by Trustees.

Eyewitnesses’ contradiction of the Defendants’ stories
The Adviser noted that this point of appeal concerned the following passage:
“Presenter: The Prosecution also presents evidence to challenge the couple’s
story of what they did that night and the next morning. They show Raffaele’s cell
phone was turned on at 6:02 am, despite the couple’s claim they slept until 10:00.
Then there’s the telephone call to the Carabinieri when Sollecito knew nothing had
been stolen, and failed to mention the Postal Police were at the scene. They also
question Raffaele Sollecito’s changing alibi and present eyewitnesses who
contradict Knox and Sollecito’s stories.”
The Adviser noted the complainant’s arguments, as follows:
•

The programme stated that “witnesses saw them [the Defendants] at the crime
scene”, implying that they were confirmed to be present at the time of the
murder.

•

In reply to the point that the witnesses’ testimony did not relate to the crime
scene but to other locations (and in one case a different time), and that their
credibility was in doubt, the ECU addressed only the credibility point – again
selectively citing the conflicting decisions of the Italian courts.

The Adviser noted the ECU’s findings, as follows:
•

In the ECU’s view, the programme did not contain such an assertion.

•

The only section of the script which engaged with this point referred to the
Prosecution’s arguments.

•

The Prosecution offered the testimonies of Antonio Curatolo and Marco
Quintavalle. While there may be arguments against their validity, it did not follow
that the line the programme took was wrong: it was a matter of record that the
Prosecution presented eyewitnesses who testified in the manner described.
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•

That the Hellmann court questioned the reliability of their testimony did not serve
to make the line incorrect, and in any case the Nencini court reinstated the validity
of both.

•

Mr Quintavalle’s account was at odds with Ms Knox’s testimony on her actions on
the morning following the murder, rather than the night before, but the script did
not assert that the “stories” in question related to the night rather than the
morning.

The Adviser noted that this point particularly concerned the statement that:
“They [the Prosecution] also … present eyewitnesses who contradict Knox and
Sollecito’s stories.”
The Adviser noted that the programme referred only to the Prosecution’s case on this
point. It did not state that witnesses saw the Defendants at the crime scene, as the
complainant alleged.
The Adviser noted that the script did not specify in what regard the eyewitnesses had
contradicted Ms Knox’s and Mr Sollecito’s stories and offered no comment on the
eyewitnesses’ credibility. The Adviser noted and agreed with the ECU’s view that this
statement was an accurate description of the Prosecution’s case: irrespective of whether
their testimony was held to be reliable or not, the eyewitnesses had contradicted the
Defence’s case in certain respects.
For these reasons, the Adviser concluded that Trustees would be likely to decide that the
programme was duly accurate, not misleading and impartial with regard to this issue. She
therefore decided that this point of appeal did not raise a matter of substance, and that it
should not proceed for consideration by Trustees.

Omission of relevant evidence
The Adviser noted the complainant’s arguments, as follows:
•

The programme had failed to include evidence demonstrating:
o the Defendants’ innocence; and
o breaches of the Defendants’ rights by the Police and the courts.

The Adviser noted that, except as discussed above, the complainant had not submitted
any specific evidence in support of these general allegations. She also noted that the
complainant had not identified the alleged breaches of the Defendants’ rights by the
Police and the courts.
For these reasons, the Adviser concluded that Trustees would be likely to decide that the
programme was duly accurate, not misleading and impartial with regard to this issue. She
therefore decided that this point of appeal did not raise a matter of substance, and that it
should not proceed for consideration by Trustees.
Request for review by Trustees
The complainant requested that the Trustees review the decision not to proceed with his
appeal.
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He stated that, where the truth of claims – in this instance, the Italian courts’ decisions –
was the subject of a documentary, due impartiality did not allow those decisions to be
taken into account when deciding whether they were correct. He said this was particularly
true in this case, as the courts had reached conflicting decisions and could not agree on
the facts. He said he believed the ECU’s reasoning was circular, and that it relied on the
“the fallacy of ‘appeal to authority’ “.
The complainant noted what he regarded as a lack of impartiality within the complaints
process. He said in his view, the BBC’s complaints team sided uncritically with the Italian
courts, and referred selectively to their decisions. He specifically referred to an email he
had received at Stage 1a, in which he said BBC Audience Services stated in effect that the
BBC had no purpose other than to report court decisions. He said “there [could] not be a
clearer statement that the outcome of this entire process is pre-decided”.
The complainant noted that at Stage 2, the ECU’s finalised finding stated that the latest
court decision (namely, that of the Nencini court) must be held to be reliable, which the
complainant said was a breach of the BBC’s duty to be impartial and independent.
The complainant noted what he regarded as a lack of impartiality in the programme. In
his view, the programme created an illusion of impartiality, by alternately setting out the
conflicting Prosecution and Defence claims without examining the underlying truth. He
said Audience Services and the ECU promoted this false impartiality, presenting it as
compensation for the many half-truths and misrepresentations elsewhere.
He said there was no reference to the burden of proof being on the Prosecution, which
meant that many unsubstantiated Prosecution claims were not effectively challenged. He
said the ECU had ignored the programme’s lack of reasoned analysis.
The complainant also said the programme was highly selective in its coverage of the
Defence arguments, failing to mention the considerable evidence that supported the
Defendants’ innocence, and did not adequately cover the authorities’ misconduct, which
discredited the Police investigation and the courts’ rulings against the Defendants.
The complainant noted that he had previously highlighted what he regarded as four
“falsehoods” in the programme, without implying that these were the only inaccuracies.
He said that, of these, the mixed blood claim and the alleged witnesses were Prosecution
misrepresentations that were not adequately examined or challenged. He said the
allegedly strained relationship between Ms Knox and Ms Kercher was disproved by
Ms Kercher’s boyfriend’s testimony at the trial before the Massei court. With regard to
“the most serious falsehood” (the allegation that Mr Sollecito called the Carabinieri after
the arrival of the Postal Police), the complainant set out a time-calculation, based on
references to a CCTV camera time stamp compared to Mr Sollecito’s phone records. The
complainant said this time calculation was accepted by the Massei court and was
“incontrovertible proof” that the Postal Police arrived after Mr Sollecito’s call. He
complained again that the programme was inaccurate in this regard.
In the complainant’s view, the ECU was aware of this evidence, but preferred the
undocumented claim of a single witness. The complainant claimed that the programme’s
Director had written a book 22 which, in his view, promoted the Prosecution case, as well
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as many articles carrying the same message.
The complainant noted what he regarded as inconsistencies and shifting justifications
within the BBC’s responses. In his view, these displayed a lack of seriousness or good
faith.
The complainant cited Audience Services’ Stage 1a response, which stated that “[t]he
documentary and the way in which the evidence is interpreted in it strictly reflects court
rulings and court testimony”. The complainant said this was untrue, as the programme
included a contribution from a DNA statistician whose opinion was not presented at trial.
Given that, in the complainant’s view, many experts regarded the Police’s forensic
methods as invalid, the complainant queried why the programme had selected one
contributor to support the Prosecution’s claims.
In the complainant’s view, if the Postal Police had been present, Ms Knox and Mr Sollecito
would have had no opportunity to make the other calls that were documented. The
complainant regarded the ECU’s reasoning on this point 23 as implying that it was
acceptable to make false claims against Defendants where there was a guilty verdict.
The complainant noted what he regarded as a failure by the complaints process to
establish the facts. He noted that, in its provisional finding, the ECU stated that it had
conducted its own research. However, there was in his view nothing to indicate that the
ECU had obtained any information besides the programme’s content and the Nencini
court’s reasoning, neither of which the complainant thought was impartial.
The complainant complained that his previous communications with the BBC had been
subject to word restrictions. Now that he was not so restricted, he complained that the
programme had not mentioned (or had mentioned only cursorily) the following
(summaries of the complainant’s words follow):
•

Digestion evidence showing that the murder occurred when the Defendants were
provably at Mr Sollecito’s flat.

•

Other evidence pointing to an early time of death and exculpating the Defendants:
for example, Ms Kercher was wearing outdoor clothes when she was attacked.

•

The Conti–Vecchiotti report, commissioned by the Hellmann court in the first
appeal trial, which the complainant said essentially destroyed all the Prosecution
DNA evidence. The complainant said that, despite the Supreme Court’s decision
to overturn the Hellmann court’s acquittal of the Defendants, this report still stood.

•

The fact that the Defendants’ arrest followed an unlawful, all-night interrogation in
which they were denied legal representation.

•

The fact that the Defendants were denied legal representation until minutes
before the hearing at which their continuing detention was ordered.

Face-Student-Killer-Amanda/dp/0984295135/ref=sr_1_3?s=books&ie=UTF8&qid=1418642402&sr=13&keywords=%22angel+face%22
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The ECU reasoned that, although the Massei court accepted the Defendants’ argument on this point, it nevertheless

found them guilty, which suggested that it did not regard the point as material to the question of their guilt or innocence.
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•

The fact that statements obtained illegally were used to charge Ms Knox with
criminal slander against Mr Lumumba and the Police, in the latter case for merely
recounting what had happened during her interrogation.

•

The fact that the Defendants were held for a year without charge.

•

The fact that the Italian media published malicious misinformation against the
Defendants while they were awaiting trial, and against Ms Knox in particular.

•

The fact that Ms Knox was falsely informed that she was HIV+, and was advised
to make a list of all previous sexual partners, which was stolen, leaked, and
misrepresented by the media as listing all her partners during her six weeks in
Italy.

•

The fact that Mr Guede was allowed a separate trial, at which Ms Knox and
Mr Sollecito were not represented. This was used by the Prosecution to establish
legal decisions affecting their trial.

•

The fact that Mr Guede testified against Ms Knox and Mr Sollecito during the
Hellmann trial, without the Defence being given the opportunity to question him
and that this unchallenged “evidence” was used in the programme.

•

The fact that the Hellmann court’s acquittal verdict was unlawfully overturned by
the Supreme Court, which could rule only on points of law but ruled on matters of
evidence and fact.

•

The fact that the Police destroyed and withheld evidence, including:
o

The missing audio/video recordings of the interrogations referred to above.

o

Laptops belonging to the Defendants and Ms Kercher. This was mentioned
briefly in the programme (which stated that Ms Knox was unable to prove
her email activity during the evening of the murder, because the Police had
wrecked her computer and Mr Sollecito’s). However, the programme failed
to draw reasonable conclusions.

o

CCTV evidence, which would have shown whether or not the Defendants
left Mr Sollecito’s flat to travel to Ms Knox’s and Ms Kercher’s shared
cottage.

o

The bra-clasp, which was sealed in a damp glass tube, such that it rusted
and could not be re-tested at the time of the Hellmann trial.

o The original DNA data from the scientific tests. The court-appointed
experts at the Hellmann trial were provided only with graphic print-outs.
According to the complainant, all these irregularities were well-known and welldocumented, and served to discredit the entire criminal process: both investigation and
trials. However, they were barely mentioned in the programme.
Noting that the Adviser’s letter referred to both the controversy surrounding the case and
the complainant’s strong feelings, the complainant stated that he had strong feelings
about truth and objectivity in broadcasting, but did not allow these to influence his use of
facts. The complainant said he regarded this case as particularly symbolic, since, “if this
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injustice [was] allowed to stand, then [he said] nobody was safe from the kind of judicial
and Police malpractice displayed”.
The complainant said the BBC documentary was being used by commentators hostile to
the Defendants, and he urged the BBC to rectify this.
The Committee’s decision
In its December 2014 meeting the Committee was provided with the complainant’s appeal
to the Trust, the response from the Adviser and the complainant’s letter asking the
Committee to review her decision. The Committee was also provided with the programme
in question. However, amongst the issues the Committee wished to address were
concerns articulated by the complainant about the ECU’s decision. Therefore those
concerns were considered at a Committee meeting in February 2015, where the
Committee was also provided with the decision by the ECU.

1. Preliminary matters
(a) Decision of Nencini court
The Committee noted that the most recent verdict in this case – that of the Nencini court
– was announced on 30 January 2014, which pre-dated the broadcast by just over two
weeks. The verdict did not disclose the court’s detailed reasons for its decision, which
were published on 29 April 2014, approximately ten weeks after the date of broadcast.
Therefore, as at the date of broadcast, the Nencini court’s specific findings were not in
the public domain.
The Committee noted that, in their decisions, both the Adviser and the ECU had relied on
certain of the Nencini court’s findings, which were issued after the programme was
broadcast. It agreed that it would restrict its decision in this case to what was known at
the time of broadcast.

(b) Audience expectation
Generally, the Committee agreed with the Adviser’s analysis that the programme’s target
audience was likely to be aware that Ms Knox had been convicted, acquitted and reconvicted of Ms Kercher’s murder, but was less likely to be familiar with the specific
details of Ms Kercher’s death or the ensuing criminal trials. Trustees agreed that viewers
would not have expected the programme to offer an exhaustive, detailed forensic analysis
of this complex case, but would expect an interesting, clear, easily assimilated account of
the salient points concerning Ms Kercher’s death and the trials of those accused of her
murder. The Committee noted that this was relevant to whether the programme had
achieved due accuracy and due impartiality, both of which take account of likely audience
expectation.

(c) Function of the complaints process and remit of the Committee
The Committee noted that the function of the BBC’s complaints process is to receive,
respond to and, where appropriate, adjudicate upon complaints of breaches of the BBC’s
guidelines and protocols. It is not the proper function of the complaints process to afford
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complainant’s a public forum in which to promote their causes, save to the extent that
their particular concerns suggest specific breaches by the BBC of its standards.
Trustees noted that, for the purposes of the BBC’s complaints process, the Committee is
the final arbiter of complaints about breaches of the BBC’s editorial standards, which are
enshrined in the BBC’s Editorial Guidelines (as supplemented by the accompanying
guidance). Although Trustees are skilled and experienced in adjudicating complex cases,
it is not within the Committee’s remit – or, for that matter, its capacity – to adjudicate on
factual issues that have previously been determined by the criminal courts, following
lengthy and complex trials in which detailed evidence and argument have been submitted
and challenged, and witnesses examined and cross-examined.
In this complaint, the question before the Committee was whether the Adviser had
correctly decided that the complainant’s appeal did not qualify to proceed for
consideration by Trustees. This involved consideration of whether there was any
evidence to support the complainant’s allegations that the programme was not duly
accurate or duly impartial, within the meaning of those expressions in the Editorial
Guidelines. The Committee emphasised that it was not within its remit to consider the
question of Ms Knox’s guilt or innocence, which was a matter which could be determined
solely by the Italian criminal courts. It noted that, although the programme had
considered the proceedings in the Italian criminal courts, it had not suggested that the
courts were not the correct body to decide upon the guilt or innocence of Ms Knox.

2. Procedural issues
(a) Lack of impartiality in the complaints process
The Committee noted the complainant’s argument that there was a lack of impartiality in
the complaints process.
Having read the correspondence between the complainant and the ECU, the Committee
could not agree with the complainant that the ECU had sided uncritically with those who
thought Ms Knox was guilty. Rather, the Committee considered that, in responding to the
various points that the complainant had raised, the ECU had cited the courts’ decisions as
appropriate, and had accorded them due weight. The Committee did not review the Stage
1 correspondence with BBC Audience Services, noting that it would be disproportionate to
do so, given that the complainant had already had the chance to appeal that decision to
the ECU at Stage 2, and his appeal to the Trust was against the decision of the ECU at
Stage 2. The Committee considered it was appropriate for the ECU to have given due
weight to the verdict of criminal courts on the innocence or guilt of a defendant. Such
decisions were not something the BBC was qualified to make.

(b) Lack of sufficient factual basis for complaint-handling decisions
The Committee noted the complainant’s argument that the complaints process had failed
to establish the facts, and that there was no evidence that the ECU had referred to any
source other than the programme and the Nencini court’s report.
Having read the complainant’s correspondence with the ECU, the Committee considered
that there was no merit in this argument. In its view, the ECU Complaints Director had
based his decisions upon the facts that he considered – correctly, in the Committee’s view
– to be relevant to the adjudication of this complaint. Merely because the complainant
contested the validity of the BBC’s interpretation of those facts, it did not follow that the
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BBC’s reasoning lacked any, or any sufficient, factual basis. The Committee noted, for
example, that the ECU’s decision had expressly referred to matters such as the detailed
findings of the Massei court and the inferences that it considered could be drawn from
them, the content of Amanda Knox’s website (where a translation of the Nencini court’s
report could be found), and the testimonies of Antonio Curatolo and Marco Quintavalle. All
of these references tended to support the ECU’s assertion that it had conducted its own,
independent research.

(c) Inconsistencies and shifting justifications
The Committee noted the complainant’s argument that there were inconsistencies and
shifting justifications within the BBC’s responses. The Committee could see no evidence
of any lack of seriousness or good faith in the ECU’s responses, as alleged. The
Committee could not agree that the ECU’s reasoning (with regard to the Massei court’s
finding on the timing of Mr Sollecito’s call and its relation to the court’s verdict) implied
that it was acceptable to make false claims against Defendants where there was a guilty
verdict. The Committee thought the BBC had simply suggested that – where evidence was
inconclusive, and was in any case not significant to the central question of a programme
(here, Ms Knox’s guilt) – it was not contrary to due accuracy or impartiality to present a
version of the facts without examining every other possible version.
For the reasons given above, the Committee felt that, were this complaint to come to it
on appeal, it would be likely to conclude that the complaint had been handled
appropriately, and that the procedural points of appeal did not raise a matter of
substance.

3. Substantive issues
As a preliminary observation, the Committee noted that, although the complainant sought
to challenge the substance of the Adviser’s decision, the complainant’s letter focused
almost entirely on repeating his objections to the programme’s content – for example,
listing material that was not included or was allegedly treated cursorily – and on objecting
to the reasoning of the BBC’s responses at Stages 1 and 2, which had already been
considered by the Adviser.
The Committee noted that, in support of his arguments, the complainant had submitted a
detailed analysis, including time-calculations, of evidence that was presented at the
Defendants’ trials, was considered and evaluated by the Italian criminal courts, and was
the subject of legally binding determinations by those courts. The Committee reminded
itself of the proper function of the BBC’s complaints process and the Committee’s remit
with regard to that process, discussed above. It appeared to the Committee that the
complainant was, in effect, inviting Trustees to conduct a re-hearing of certain elements
of the Meredith Kercher murder trial, which was not within the Committee’s remit or
capacity.

(a) Accuracy
The Committee noted the complainant’s arguments in this regard, the BBC’s arguments in
response, and how the programme covered its subject.
With particular regard to the accuracy of the programme’s reference to the timing of
Mr Sollecito’s calls to the Carabinieri, the Committee (contrary to the complainant’s view)
regarded this as a relatively minor issue. Trustees acknowledged that, in the criminal
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trials of Ms Knox and Mr Sollecito, extensive argument and counter-argument may well
have been exchanged on this point; however, it did not follow that the issue was of
commensurate importance to the ultimate question of Ms Knox’s innocence or guilt or in
the context of the accuracy of this programme.
The Committee agreed with the ECU and the Adviser that, although the Massei court
accepted the Defendants’ argument on this point, it nevertheless found them guilty, which
suggested that it did not regard the point as material to the question of their guilt or
innocence. The Committee considered that, in a programme of this nature, for this target
audience, and in circumstances where the disputed facts had not been considered crucial
to the question of Ms Knox’s innocence or guilt, it was duly accurate and not misleading
to present the version of the facts that was broadcast.
With regard to the remainder of the material that was broadcast, the Committee was also
satisfied that the programme had achieved the applicable standard of due accuracy and
was not misleading. It accepted the Adviser’s reasoning in response to the complainant’s
points, and did not think the complainant’s challenge had undermined this reasoning.
With regard to the material that was not included in the programme or was allegedly
treated cursorily, the Committee reminded itself that Article 38(1)(b) of the BBC’s Royal
Charter specifies that the direction of the BBC’s editorial and creative output is the
responsibility of the Executive Board, and that Article 9(3) states that the Trust must not
exercise or seek to exercise the functions of the Executive Board. In the Committee’s
view, the selection and treatment of material were matters pertaining to the BBC’s
editorial and creative output, and were not matters for the Trust, unless they gave rise to
a potential breach of editorial standards (by, for example, rendering the programme
inaccurate and/or misleading). In this instance, the Committee did not consider that any
such potential breach had arisen from the programme makers’ selection or treatment of
material. In any case, the Committee noted that many of the points in the complainant’s
request for a review of the Trust Unit’s decision had not been raised earlier in the BBC’s
complaints process, and it would be inappropriate for the Committee to consider them
now, when the complainant would be out of time to bring them at Stage 1.
The Committee noted that – although the Adviser had suggested that the complainant
had not submitted specific evidence in support of the Defendants’ innocence or breaches
of the Defendants’ rights by the Police and the courts – this was not an invitation for the
complainant to submit such evidence at a late stage in the complaints process. It was
incumbent upon the complainant to raise all the evidence he wanted considered at the
early stages of the complaints process, and within the word limit, unless there was an
exceptional reason not to do so. The Committee noted that the complaints process and its
associated word limits are there for a reason, namely to keep the complaints process
manageable and proportionate, which is in the best interests of all licence fee payers.
The Committee therefore concluded that were this point to come to it on appeal, it would
be likely to conclude that the programme’s treatment of its subject did not give rise to any
breach of the Accuracy guidelines, and that this point of appeal did not raise a matter of
substance.

(b) Impartiality
The Committee noted the complainant’s arguments in this regard, the BBC’s arguments in
response, and how the programme covered its subject.
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Trustees noted that the Introduction to the Impartiality Guidelines states:
“The term ‘due’ means that the impartiality must be adequate and appropriate to
the output, taking account of the subject and nature of the content, the likely
audience expectation and any signposting that may influence that expectation.
Due impartiality is often more than a simple matter of balance between opposing
viewpoints. Equally, it does not require absolute neutrality on every issue …”
The Committee noted that the Introduction to the Impartiality guidelines makes it clear
that due impartiality is often more than a simple matter of balance between opposing
viewpoints. Trustees therefore considered that it was not necessary to maintain a strict
balance between argument and counter-argument in order to achieve due impartiality.
The Committee noted that Editorial Guideline 4.4.2 states:
“Impartiality does not necessarily require the range of perspectives or opinions to
be covered in equal proportions either across our output as a whole, or within a
single programme, web page or item. Instead, we should seek to achieve ‘due
weight’ …”
In the Committee’s view, the question to be considered was whether due weight was
accorded to the varying perspectives on the forensic matters.
With regard to the material that was broadcast, the Committee was satisfied that the
programme had given due weight to both the Prosecution and the Defence cases, and
had met the appropriate standard of due impartiality. With particular regard to the
allegation of false impartiality, the Committee considered that the programme had
presented appropriate and sufficient information and analysis concerning both sides of the
argument, so as to allow viewers to form their own opinions.
In response to the complaint that the programme displayed a pro-Prosecution bias, the
Committee noted that the programme included video footage from an interview with
Ms Knox, audio footage of Ms Knox’s explanation to the Prosecutor, a quotation from
Ms Knox’s 6 November Note, and several contributions from Ms Bremner of the Friends of
Amanda Knox campaign. Trustees noted that a variety of viewpoints had been expressed
in the programme, and that this was consistent with the requirements of due impartiality.
With regard to the material that was not included in the programme or was allegedly
treated cursorily, the Committee noted its previous conclusion that the selection and
treatment of material were matters pertaining to the BBC’s editorial and creative output,
and were therefore not matters for the Trust, unless they gave rise to a potential breach
of editorial standards (by, for example, rendering the programme biased). In this
instance, the Committee did not consider that any such potential breach had arisen from
the programme makers’ selection or treatment of material. The Committee also noted its
previous conclusion that the complainant had not raised many of the additional points in
his challenge letter at the appropriate stage of the complaints process and that they were
therefore not admissible.
The Committee therefore concluded that, were this point to come to it on appeal, it would
be likely to conclude that the programme’s treatment of its subject did not give rise to any
breach of the Impartiality guidelines, and that this point of appeal did not raise a matter
of substance.
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4. Conclusion
For all the reasons given above, the Committee concluded that there was no reasonable
prospect of it finding there had been a breach of the Editorial Guidelines.
The Committee therefore decided that this appeal did not qualify to proceed for
consideration.
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Horizon: Sugar v Fat, BBC Two, 29 January 2014
The complainant asked the Editorial Standards Committee to review the decision of the
Trust Unit that her appeal did not qualify to proceed for consideration by the Committee.
The complaint
The complainant contacted the BBC about an episode of Horizon, which was described on
the BBC website as exploring “what’s worse for us: sugar or fat?” The complainant raised
her concern that the edition of Horizon was inaccurate, misleading and biased because it
lacked an appropriate expert in ketogenic diets. At Stage 1, Horizon stated that the
programme had set out to examine the roles of two micronutrients, rather than to explore
ketogenic diets specifically.
At Stage 2, the Editorial Complaints Unit (ECU) considered that the programme had
clearly stated its intention to find out what happens to the body if a diet contains
predominantly sugar or fat, and it concluded that the diet followed by one of the
contributors was neither a ketogenic one, nor was it presented as such.
Appeal to the BBC Trust
The complainant appealed to the BBC Trust on 28 August 2014. The complainant
appealed on the substance of her complaint, that the programme was inaccurate and
biased in that it did not fairly present a ketogenic diet, which she described as a diet that
fuels the body with fat.
The complainant made the following claims:
Point (A) The ketogenic diet was misrepresented in terms of what you can eat and the
side effects of that diet.
Point (B) The programme ran a number of medical tests on the two participants. The
complainant stated that some of the results of those tests misrepresented the effects of
being on a ketogenic diet, and she referred to correspondence between another
complainant and the BBC which dealt with the fat-free mass lost by both men following
the month-long diet.
Point (C) The programme misrepresented the effect of a ketogenic diet on the
performance of the human body. The complainant specifically referred to a cycling test
carried out during the programme.
Point (D) The programme featured many experts who supported low fat diets but did not
feature an appropriate expert in ketogenic diets. The complainant believed that as a
result the programme was misleading and biased.
The Trust Unit’s decision
The relevant correspondence was reviewed by the Trust Unit. The Senior Editorial
Complaints Adviser watched the relevant programme. An Independent Editorial Adviser
also reviewed the relevant output and carried out further research. The Senior Editorial
Complaints Adviser (the Adviser) considered the appeal did not have a reasonable
prospect of success.
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The Adviser noted that the fundamental point of complaint was that the ketogenic diet
was not fairly presented in the programme. The Adviser noted that a ketogenic diet is one
which is high in fat and low in carbohydrate. She noted that before the development of
anti-epilepsy drugs it was a common treatment for controlling seizures in children. She
noted that in recent years ketogenic weight-loss programmes have been developed.
These are based upon the principle that, when glucose is unavailable to the body due to
low carbohydrate consumption, the body switches to using ketones which come from
breaking down fatty acids stored in the body. The Adviser noted that dieticians who
advocate ketogenic diets often state that it can take more than a month for the body to
become “keto-adapted”, when they say the brain and muscles become able to rely on
ketones for fuel and therefore the need to eat frequently to maintain mental or physical
function declines.
The Adviser noted that the programme featured two brothers, both doctors, who
described themselves in the opening script as follows:
“We’re doctors, brothers and twins and we both love to eat. But which is worse
for us, fat or sugar? It’s the hottest question in nutrition right now, with sugar in
particular being targeted as public enemy number one….”
“We’re going to find out if too much sugar or too much fat… can make you sick or
pile on the pounds.”
“One of us is going on an extreme high fat diet….”
“The other on an extreme high sugar one….”
“During these month-long diets, we’ll be testing how our minds…”
“…And our bodies – cope with just eating fat or sugar.”
The Adviser noted that these opening lines set the parameters of the experiment: it was
to test the effects on the human mind and body of “too much sugar or too much fat”
rather than a rigorous programme of nutrition which aimed to lose weight or “adapt” the
body to high-fat consumption, which would in any event not be possible within the
relatively short lifespan of the experiment.
The Adviser noted the complainant’s view that the programme may not have intended to
focus on ketogenic diets, but did so in reality. In her letter of 25 July 2014 the
complainant stated:
“…it is almost impossible to see how the experiment’s aim would not result in the
use of a ketogenic diet. After all no one decides, in abstract, just to eat more fat.”
The Adviser noted that the programme described the experiments in the following terms:
“We’re going on extreme diets based on the sort of techniques used in scientific
research, although we are a rather unscientific sample of just two. We want to
know what they do to your weight and how they affect lifestyle diseases like heart
problems and diabetes.”
The Adviser considered that this made it clear that the extreme diets were indeed
“abstract”: they were a particular form of experiment usually used in scientific research
rather than ones that followed the ketogenic model which would need to be pursued for
longer and with more nutritional rigour than the experiments set up in the programme
(where the candidates were able to eat as much food as they wanted).
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The Adviser noted that the BBC’s guidelines refer to due accuracy and due impartiality
and that “the term ‘due’ means that the accuracy must be adequate and appropriate to
the output, taking account of the subject and nature of the content, the likely audience
expectation and any signposting that may influence that expectation”.
The Adviser concluded that, given the signposting provided by the programme- makers,
the likely audience expectation was that these experiments were not the kind of diets
which might be followed by a general member of the public, but were set up for the
purposes of the television programme alone. The Adviser also noted that Horizon is the
BBC’s flagship science programme and that its audience would be likely to understand
that the programme would embark upon specific scientific experiments of its own
devising.
The Adviser concluded that Trustees would be likely to consider that there was no breach
of the BBC’s guidelines on accuracy and impartiality relating to this over-arching point of
complaint.
Turning to the supporting points of complaint, the Adviser noted that the complainant
believed that the ketogenic diet was misrepresented in terms of what you can eat and the
side effects of that diet (Point (A)). The Adviser noted that at no point did the
programme describe the doctor who was on the high fat diet (“the doctor”) as taking part
in a ketogenic diet. The only reference to ketones occurred in the following section of the
programme:
“I’m short of glucose on my extreme high fat diet but the body has a back-up
plan. It can turn fat into energy compounds called ketones but they aren’t as
efficient. In normal everyday life, that’s not a problem but when you need to think
really hard, it can be.”
The Adviser concluded that this was a description of the way the body turns fat into
energy and would not have been likely to give the impression that the doctor was on a
ketogenic diet. She considered that Trustees would be likely to conclude that as it was
not suggested that the doctor was undertaking a ketogenic diet, the side effects
experienced by him during his experiment (such as bad breath) were unlikely to
misrepresent the effects of such a diet.
The Adviser noted the complainant’s view that the ketogenic diet was misrepresented in
terms of what you can eat. She noted that the complainant had stated in an email of 4
February 2014 that the regime undertaken by the doctor was not a “properly balanced
ketogenic diet”.
“There was significant evidence to suggest that [‘the doctor’] was not in ketosis
and if he was eating a great deal of lean protein this is very likely to have been
the outcome.”
The Adviser noted that both participants were told they could eat as much food as they
wanted and that the only parameters were to eat extreme quantities of fat and sugar
respectively. She considered that Trustees would be likely to conclude the ketogenic diet
was not misrepresented in terms of what you can eat as the diet set out for the doctor
diverged from a true ketogenic diet, and the programme did not state that he was
undertaking such a diet.
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Point (B) The complainant stated that the results of tests carried out by the programme
misrepresented the likely results of being on a ketogenic diet, and she referred to
correspondence between another complainant and the BBC which raised a specific
concern about the fat-free mass lost by both men following the month-long experiment.
The ECU provided the Adviser with a copy of this correspondence. In it the second
complainant noted the results of tests at the end of the month’s experiment. Both men
climbed into a “BodPod”, a machine that was described as measuring “the percentage of
fat and muscle in our bodies”. The twin who had been on a high-sugar diet, was
described as losing one kilogram of body mass, half of which came from body fat, the
other half from muscle mass. The doctor who had been on a high-fat diet, was described
as losing more weight: three and a half kilos in a month. The doctor who supervised the
tests, stated that two kilograms had come from muscle mass, 1.5 from fat mass.
Supervising doctor: Losing body weight is an ideal goal in some circumstances but
you’ve lost two kilograms of muscle mass and that isn’t healthy.
The doctor: So why is it so bad to have lost these two kilos of muscle then?
Supervising doctor: If you lose muscle mass, with disease or ageing, you are more
likely to visit the hospital more often and have a poor life expectancy.
The second complainant stated:
“Please can you help me understand how the statement to [the doctor] can be
made? My understanding of the BodPod is that it can measure fat mass and fatfree mass. Thus the programme can estimate (within the accuracy of the BodPod)
how much fat has been lost and how much fat-free mass has been lost but the
latter is not all muscle. The latter will include water and it is virtually guaranteed
that water will be lost on a low carb diet, as glycogen will be depleted and water is
stored at approximately four parts to every one of glycogen.”
The Adviser noted the BBC’s reply which stated that a scientific consultant had worked
with Horizon and had scientifically checked its content before broadcast.
“As far as your specific observation is concerned, we made a conscious decision to
use the term muscle rather than fat-free mass.
“Both protein & glycogen hold similar amounts of water in the body tissues. In
addition, glycogen represents such a small amount of lean body mass that we felt
using the term muscle rather than fat-free mass would make it easier for the
audience to understand what is a complex area of human biology.
“Our scientific advisors agree that in the first week or two of a low carbohydrate
diet a proportion of the weight lost will be from lost glycogen and its associated
water. But after an initial period water loss is usually minimal.
“If someone continues to lose fat-free mass it would then be more likely to be
coming from muscle.”
The Adviser noted that those who advocate ketogenic weight loss programmes often
advise that water loss is an initial result of reduced carbohydrate intake “because a high
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carb diet causes the kidneys to retain salt, which causes the body to retain water 24”.
Once the body is “keto-adapted”, they say water loss stabilises and fat loss accelerates,
as it has become the primary source of fuel.
In this instance the Adviser noted her previous decision that Trustees would be likely to
conclude that the programme had not set out to test a ketogenic diet in which a
participant became “keto-adapted”. She also noted that the doctor had experienced a low
carb diet for a month, so it was likely that the initial period of water loss would have
ended. She noted the ECU’s view that the programme-makers had used the term muscle
rather than fat-free mass to aid the audience’s understanding, and she considered that
the Trustees would be likely to agree with the ECU’s conclusion that:
“The term ‘fat-free mass’ would be more precise but I don’t believe that using the
term ‘muscle’ would have given viewers an inaccurate impression of what changes
occurred in the two men. I think it is reasonable to assume that most viewers
(certainly those without a detailed understanding of what’s involved) would have
correctly understood that [the doctor] lost more weight than [his twin] and that
his weight loss appeared to involve a higher ratio of muscle to fat. The language
used simplified the precise nature of the weight loss but not in a way which I
regard as materially misleading.”
Point (C) The programme misrepresented the effect of a ketogenic diet on the
performance of the human body. The complainant specifically referred to a cycling test
carried out during the programme.
The Adviser noted that before this test began, the script stated:
“Ultimately of course fat and sugar are sources of energy so what we really want
to know is how they work to fuel our bodies.”
The Adviser noted that both participants were not allowed to eat for twelve hours before
the test, and were then asked to cycle for an hour with increasing pressure such as
dropping gears and pedalling harder to “exhaust” them. The Adviser noted that after 45
minutes, blood tests were taken which showed that one twin’s blood sugar levels had
dropped from 4.7 to 2.7 but that the doctor was “faring better” with a fall of “only about
25%”.
For the final 15 minutes of the test the two men were asked to “race up the hill”, with the
doctor given two pats of butter to eat and his twin a sugar gel containing the same
number of calories as the butter.
At the end of the test the twin’s blood sugar had risen to 7.1 “because the sugar gel he
consumed half an hour ago is still pulsing through his body, and that gave him the fuel to
power his muscles up the hill”. The doctor, who had a final blood sugar level of 5.1,
finished in second place because “when you’re really trying to push it, your body needs
the sugar”. The expert from the Team Sky cycling team who oversaw the test, stated:
Team Sky expert: All we’ve given you to eat is fat and we can’t convert fat into
sugar.

24
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Voiceover: Completely deprived of glucose, our bodies have a dramatic way of
making sugar. Protein in the form of muscle converts into amino acids which are
then turned into glucose and that’s pumped into the blood, raising blood sugar
levels. So there’s no question you can power your body without sugar but there is
a price to pay.
Team Sky expert: Your blood sugar’s going up has got to be coming from the
protein.
Twin: He’s burning muscle to make sugar?
Team Sky expert: He is burning muscle to make sugar now.
The Adviser noted the complainant’s view that this test was misleading. In a letter to the
BBC of 19 February 2014 she stated that:
•

•
•

the claim made was that the test would show which macro nutrient was best
for fuelling an athlete. It was true that for a sprint, glucose would work faster,
but many endurance athletes have switched to ketogenic diets because fat
would provide longer, more sustained energy.
it takes six to eight weeks “to open up the pathways to perform as well on fat
as glucose”.
the expert from Team Sky stated that the body cannot burn body fat for
energy and this was untrue.

The Adviser considered that the terms of the experiment were clear: a sprint finish up a
hill when the body was already suffering from low blood sugar levels and exhaustion. She
agreed with the complainant that a different athletic test may have produced a different
result and that until the final sprint finish the doctor was “faring better” but, given the
signposting in the script, audiences would have understood that nature of the challenge.
She noted her previous conclusion that the programme had set out its parameters as a
month-long experiment rather than testing the effects of “keto-adaptation”.
She noted the Team Sky expert’s comments that “we can’t convert fat into sugar” were
expressed in the context of a “race to the top”, in which the twins required an instant
source of energy to boost their low blood sugar levels. She noted that his comments
were immediately followed by a voiceover which explained that the human body can
create blood sugar in the absence of glucose but that it does so by converting protein.
The Adviser concluded that Trustees would be unlikely to find that the programme
misrepresented the effect of a ketogenic diet on the performance of the human body, as
the programme did not set out to show the effect of a ketogenic diet on performance,
and that within the parameters the programme had set itself, Trustees would be likely to
conclude there was no breach of the BBC’s guidelines on accuracy.
Point (D) The Adviser noted the complainant’s view that the programme was biased in
that it featured many experts who support low fat diets but did not feature an appropriate
expert in ketogenic diets.
The Adviser noted that the programme featured the following experts:
•

Two nutritionists:
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one who described the types of food which the twins would be eating
in their respective extreme diets, and who carried out an experiment
midway through the project to test their hunger levels.
o Another who has carried out long term studies into the effects of eating
fat, sugar and protein on health and well-being.
The Supervising doctor who measured cholesterol and insulin levels and the
twins’ ratio of fat to muscle.
A professor who studies the effect of diet on cognition.
A doctor who warns against the effects of fructose and glucose on the human
body.
A neurobiology researcher in the field of obesity and addiction.
o

•
•
•
•

The Adviser noted that the Royal Charter and the accompanying Agreement between the
Secretary of State and the BBC draws a distinction between the role of the BBC Trust and
that of the BBC Executive Board, led by the Director-General. A decision relating to the
choice of contributors falls within the “editorial and creative output” of the BBC and is an
area in which the Trust does not get involved unless it relates to a breach of the BBC’s
editorial standards.
The Adviser considered that, if the programme had stated its purpose as being to test the
effect of a ketogenic diet upon a “keto-adapted” person, Horizon would have been
required to give due weight to a range of perspectives on this subject. However, she
noted that the programme had carried out a different experiment and therefore Trustees
would be likely to conclude there had been no breach of the BBC’s guidelines on
impartiality. She noted the BBC’s comments at Stage 1 that
“an analysis and assessment of ketogenic diets specifically was beyond the scope
and purpose of this particular programme, which is why the appropriate
representatives of that field of research were not featured. It is however a very
interesting area of research that may in fact deserve a whole programme in itself.”
The Adviser noted that, having established its objective to test “how our minds… and our
bodies – cope with just eating fat or sugar” on month-long “extreme diets”, the range of
contributors appeared to be chosen for their insight into how the mind and body reacts.
She noted that though the twin on a high sugar diet found the memory and sprint finish
tests easier than the twin on a high fat diet, Dr Robert Lustig was “convinced that the way
that fructose and glucose work in our bodies leads to all kinds of health problems” and
nutritionist Amanda Ursell’s hunger test showed positive results for the high-fat diet,
saying “There’s quite a big body of research that suggests that high protein diets make
you feel fuller”.
The Adviser noted the complainant’s view in her letter to the BBC of 22 May 2014 that the
choice of location for the interviews “reflected bias and lack of balance. Filming Dr Lustig
in a shopping mall while Dr Jebb was presented in a lecture theatre”. The Adviser noted
that the interview with Dr Jebb covered in some detail her long running studies into the
effects that micro nutrients had on people’s health and well-being. The Adviser noted
that the interview with Dr Lustig was conducted as he and the doctor walked along a pier
and included footage of fast-foot outlets and obese people eating sugary food. Early on
in the interview the doctor asked Dr Lustig if he would like to “pause in the mini doughnut
store and just get a bucket full”. She noted that as Dr Lustig was described as leading
“the charge against sugar”, this appeared to be an appropriate filming location, showing
the prevalence and temptation of sugar in our daily lives.
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The Adviser concluded that Trustees would be likely to consider that, given the subject
and nature of the content, there was no evidence to support a breach of the impartiality
guideline and therefore the choice of contributors was an “editorial and creative” matter
for the BBC.
In summary, the Adviser considered that Trustees would be likely to conclude that there
was insufficient evidence that Horizon had breached BBC guidelines on accuracy and
impartiality.
She therefore concluded that the appeal did not have a reasonable prospect of success
and she did not propose to put it before Trustees.
Request for review by Trustees
The complainant requested that the Trustees review the decision not to proceed with her
appeal. The complainant reiterated her view that the programme was not impartial or
accurate and materially misled its audience (which reflected bias).
She said that obesity and diabetes are probably the biggest health issues in the UK and
that the debate on whether sugar or fat is worse for us was the most controversial issue
facing the public, the NHS and other health providers at this time.
The complainant observed that, in terms of accuracy, the twin doctor on the high fat diet
needed six weeks to become “keto adaptive”. She said that the BBC had not allowed for
this. She felt this error, combined with the lack of a high fat expert, made the programme
misleading.
The complainant stated that, as the BBC has not taken advice from recognised academics
or experts in high fat, the BBC had failed to balance the programme. She felt that the
sprint exercise did not present a balanced view.
The complainant felt that the average viewer would have been left with the misleading
conclusions that a high fat diet:
•
•
•
•

does not deliver high sport performance
results in a drop in mental performance
is more likely to cause diabetes
is not so healthy.

The Committee’s decision
The Committee was provided with the complainant’s appeal to the Trust, the response
from the Senior Editorial Complaints Adviser, and the complainant’s letter asking the
Committee to review her decision. Trustees were also provided with the Horizon
programme in question.
Trustees considered that viewers would have had no awareness from the programme of
the concept of a ketogenic diet or what it consisted of or what were the effects of being
on such a diet. This was not because of inaccuracy, misleading information or bias but
because the programme was not about a ketogenic diet. Rather the premise of the
programme was to compare a high fat and high sugar diet.
The Committee agreed with the Adviser’s comments below that the opening lines spoken
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by the twins set out the parameters of the experiment:
“it was to test the effects on the human mind and body of ‘too much sugar or too
much fat’ rather than a rigorous programme of nutrition which aimed to lose
weight or ‘adapt’ the body to high-fat consumption, which would in any event not
be possible within the relatively short lifespan of the experiment.”
It followed that the Trustees could see no reason why an expert on ketogenic diets should
have been included in the programme in order to comply with the BBC’s Editorial
Guidelines. The choice of experts was a matter for the BBC.
The Committee was not persuaded that this appeal raised any issue regarding a breach of
the BBC Editorial Guidelines.
The Committee concluded that there was no reasonable prospect of success for this
appeal.
The Committee therefore decided that this appeal did not qualify to proceed for
consideration.
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Today, BBC Radio 4, 14 May 2014
The complainant asked the Editorial Standards Committee to review the decision of the
Trust Unit that the complainant’s appeal did not qualify to proceed for consideration by
the Committee.
The complaint
The complainant said that, in an interview with the then British National Party (BNP)
leader, Nick Griffin, the Today programme presenter gave listeners the impression that he
– as well as the British people – viewed Mr Griffin as “unpleasant”. The complainant
noted that the expression of personal views by BBC news and current affairs presenters is
a breach of Editorial Guideline 4.4.13.
The complainant was not satisfied with the BBC’s Stage 1 responses, and escalated his
complaint to Stage 2. The Editorial Complaints Unit (ECU) considered that: the presenter
was putting the wider case against Mr Griffin’s leadership and, thus, his party’s election
prospects; and, that in the context of Mr Griffin’s previously reported comments, the
presenter’s description of those comments as distasteful was fair and was not an
expression of personal prejudice.
Appeal to the BBC Trust
The complainant appealed to the Trust on 2 September 2014. He made the following
points.

1. The presenter’s use of the personal pronoun “we” gave the impression that the view

that Nick Griffin was “unpleasant” and “deeply filled with hate” was not just that of the
British people (as the presenter conjectured) but also that of the presenter and, thus,
of the BBC. The presenter made it known that he included himself in that view. The
complainant quoted Editorial Guideline 4.4.13.

2. The editorial decision to begin the interview with Mr Griffin’s 1998 conviction for

comments relating to the Holocaust had no topicality or relevance to the EU and local
elections (the 2014 elections). Furthermore, no other political party leader or senior
representative interviewed by Today or the BBC during the 2014 elections was
questioned about comments they had made as long ago as 1996, or on issues that
were not current events. This was a breach of the Editorial Guidelines on Fairness,
Contributors and Consent (section 6), and Politics, Public Policy and Polls (section 10)
with particular regard to the requirement of Editorial Guideline 10.4.6 that “the BBC as
a whole is robust and consistent in its dealings with the party leaders”. The BBC had
shown significant inconsistency in its treatment of the party leaders.

3. The editorial decision concerning “news judgements” – as outlined in guideline

10.4.17 – to raise Mr Griffin’s alleged Holocaust denial was not justifiable, as it was
neither newsworthy nor relevant to the elections upon which the interview was based.
As Mr Griffin had on many previous occasions been rigorously questioned by the BBC
and other broadcasters, and as he had also given his explanations on the matter of his
alleged Holocaust denial on numerous and well publicised occasions, the decision to
raise this issue as a focus of the interview was neither reasonable nor justifiable as a
means of enabling the public to judge the character of Mr Griffin or his party. Such
treatment was unfair to Mr Griffin and the BNP, and demonstrated both bias and a
breach of due impartiality. The public did not expect the same question or issue to be
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repeatedly put to the same politician, as seemed to be BBC policy with regard to
Mr Griffin and the BNP, and it was neither fair nor reasonable to do so. Such a policy –
as the presenter apparently corroborated – did not help the public to examine a
politician’s views or values (as the programme makers suggested in their Stage 1
response) but, rather, had the effect of obfuscating the range of views and issues of
that politician from the public and, also, of preventing the public from making an
otherwise more informed judgement.
The Trust Unit’s decision
The relevant correspondence was reviewed by the Trust Unit. The Senior Editorial
Complaints Adviser (the Adviser) and an independent editorial adviser listened to the
relevant output. The Adviser acknowledged the strength of the complainant’s feelings,
but for the following reasons considered the appeal did not have a reasonable prospect of
success.
The Adviser considered this appeal against the Editorial Guidelines on Impartiality (section
4), Fairness, Contributors and Consent (section 6), and Politics, Public Policy and Polls
(section 10). The full text of the guidelines can be found at:
http://www.bbc.co.uk/editorialguidelines/guidelines.
Expression of personal view
The Adviser reviewed Editorial Guideline 4.4.13
The Adviser noted that this aspect of the complainant’s appeal concerned the following
comment:
Presenter:

I suppose the wider case is that you misunderstand the British
people – that, you know, we’re not, frankly, as unpleasant as you
are – [MR GRIFFIN LAUGHS] as sort of deeply filled with hate as
you seem to be.

The Adviser believed that listeners would recognise that the purpose of this comment was
to put to Mr Griffin what the presenter, in his professional judgement, considered to be
the view of “the British people”. Giving the expression “the British people” its meaning in
general usage, the Adviser believed that listeners would have construed this phrase as
referring not to each and every British person, but to British people in general.
The Adviser concluded that, considered in the context in which it was uttered, listeners
would recognise the phrase “we’re not … as unpleasant as you are” as the presenter’s
professional evaluation of what most British people would say to Mr Griffin, if they could.
The Adviser could not therefore agree that the presenter had expressed any personal
view that might give rise to a breach of guideline 4.4.13.
The Adviser therefore concluded that Trustees would be likely to decide that the
programme was duly impartial in this regard. She therefore decided that this point of
appeal did not raise a “matter of substance”, and that it should not proceed for
consideration by Trustees.
Mr Griffin’s reported comments on the Holocaust
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The Adviser noted that, during the first third of the interview (1’45” of a piece lasting
4’45”), Mr Griffin discussed the BNP’s policy on immigration vis-à-vis that of the United
Kingdom Independence Party (UKIP), not Mr Griffin’s conduct or personal views. The
Adviser could not therefore accept the complainant’s contention that an editorial decision
had been made to begin the interview with Mr Griffin’s conviction for comments relating
to the Holocaust.
The Adviser noted that, in 1997, the following recorded conversation took place between
Mr Griffin and a BBC reporter:
Reporter:

You also say the Holocaust didn’t happen, don’t you?

Mr Griffin:

What do you mean by the Holocaust?

Reporter:

The massacre of millions of Jews.

Mr Griffin:

There’s no doubt that hundreds of –

Reporter:

And you would like a –

Mr Griffin:

– probably thousands of Jews were shot to death in eastern Europe
because they were, rightly or wrongly, seen as communists or
potential partisans or partisan supporters. That was awful. But this
nonsense about gas chambers is exposed as a total lie. 25

The Adviser noted that, in 1998, Mr Griffin was convicted of publishing or distributing
written material that was intended or likely to stir up racial hatred. It was widely reported
in the news media that, at his trial, Mr Griffin stated:
“I am well aware that the orthodox opinion is that six million Jews were gassed
and cremated and turned into lampshades. Orthodox opinion also once held that
the world is flat … I have reached the conclusion that the ‘extermination tale’ is a
mixture of Allied wartime propaganda, extremely profitable lie, and latter witchhysteria.” 26
Mr Griffin was also reported in the news media as having referred to the Holocaust as the
“Holohoax”. 27
For these reasons, the Adviser could not accept the complainant’s description of
Mr Griffin’s reported comments as “alleged” Holocaust denial.
The Adviser noted the complainant’s argument that Mr Griffin’s conviction and views on
the Holocaust had no topicality or relevance to the impending 2014 elections, which were
the proper subject of the interview.
The Adviser noted that Article 38(1)(b) of the BBC’s Royal Charter specifies that the
direction of the BBC’s editorial and creative output is the responsibility of the Executive
25
26

See http://www.youtube.com/watch?v=i00Y7LGXdpk . The relevant passage begins at 22:45.
http://www.independent.co.uk/news/people/profiles/a-right-menace-nick-griffin-1689784.html ;

http://www.telegraph.co.uk/news/worldnews/europe/eu/5478224/European-elections-2009-BNP-leader-Nick-Griffin-BNPprofile.html ; http://www.dailymail.co.uk/news/article-1222611/ANALYSIS-The-reality-Nick-Griffins-rhetoric.html
27

See, eg, http://www.theguardian.com/theobserver/2002/sep/01/features.magazine37
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Board, and that Article 9(3) states that the Trust must not exercise or seek to exercise the
Executive Board’s functions. In the Adviser’s view, the choice of issues to discuss and
questions to put to an interviewee fell within the programme makers’ editorial discretion.
As the programme makers’ exercise of their editorial discretion was a matter pertaining to
the BBC’s editorial and creative output, it was therefore not a matter for the Trust, unless
it amounted to a potential regulatory breach (eg, of the Editorial Guidelines).
With regard to whether any potential breach of the Editorial Guidelines had arisen in this
regard, the Adviser noted that this point of appeal concerned the following passage:
Presenter:

Behind the scenes, though, you’re saying very different things,
aren’t you? There’ve been papers revealed from the court case
against you in 1998, when the Police questioned you recently, in
which you are quoted by those Police officers who questioned
you as saying really extraordinarily unpleasant things, including
denying that the Holocaust happened. Is that your position?

Mr Griffin:

We’re talking about 1998. If you have Nick Clegg on, you don’t
ask him about his old arson conviction, do you? We’re talking
about things from a very long time ago. What the public want to
hear is what’s going on in this election, and what party policies
are on this issue –

Presenter:

It’s perfectly fair to … My goodness, I’ll certainly ask anyone if
they at one time in their lives denied the existence of the
Holocaust, then that is a question that needs to be answered.
Will you answer it clearly this morning, yes or no?

Mr Griffin:

I’ve never denied the Holocaust. I’ve expressed, in very strong
terms, dismay and disgust at the way in which gentile liberals
and lefties, such as yourself, exploit things which happened
decades and many decades ago, to use the moral club to prevent
a proper, sensible discussion about immigration now, which is
what you’re doing again. I’m not going to discuss it because
what you’re trying to do is to set the British public up as
Pavlovian dogs, so that when they hear Nick Griffin they think
“Holocaust”. It’s a wicked disgrace –

Presenter:

That’s the point, because you did say to a Police officer “the
allegation that there was a systematic and deliberate policy
whereby six million Jews were gassed to death is, for a variety of
forensic and common-sense reasons, utter nonsense.” Is that
your view?

Mr Griffin:

I did, and my Jewish members –

Presenter:

Is that still your view?

Mr Griffin:

– find the way that people like you exploit this absolutely
disgusting – they don’t want to hear about it, they don’t want it
done.
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The Adviser noted that, at the start of this passage, the presenter put to Mr Griffin the
allegation that the publicly stated immigration policy of the party of which he was leader
did not accord with his “behind the scenes” views. In the Adviser’s opinion, the presenter
was employing legitimate journalistic technique in putting such an allegation to Mr Griffin,
and the challenge was a valid one.
The Adviser considered that the question of whether a party leader’s personal views
accorded with his party’s policy was of particular importance in the run-up to an election,
when voters wished to know the precise views of the parties and politicians who were
soliciting their votes. Furthermore, Mr Griffin’s stance on the Holocaust was, in the
Adviser’s view, a matter that went to Mr Griffin’s character, and was therefore a legitimate
area of enquiry.
For these reasons, the Adviser believed that the question of whether Mr Griffin remained
a Holocaust denier was a matter of considerable interest to prospective voters in the 2014
elections. The Adviser therefore concluded that the points raised by the presenter in this
regard were highly relevant to the BNP’s participation in the 2014 elections.
The Adviser noted the complainant’s allegation that a breach of the Editorial Guidelines on
Fairness, Contributors and Consent (section 6) had arisen. Allegations of unfairness were
considered by the Trust to be “first party complaints”, which could be brought only by the
person who had allegedly been unfairly treated (namely, Mr Griffin) or by someone who
had the authority to represent them 28 (which the complainant presumably did not). The
Adviser therefore concluded that the complainant was not able to bring such a complaint.
The Adviser noted the complainant’s allegation that the BBC had shown significant
inconsistency in its treatment of the party leaders, and was therefore in breach of the
requirement in guideline 10.4.6 that “the BBC as a whole is … consistent in its dealings
with the party leaders”. The Adviser noted that, according to the guideline, consistency is
required of the BBC as a whole, not of individual items or programmes.
The Adviser noted that no similar allegation 29 was made about any other party leader in
the run-up to the 2014 elections. The Adviser did not regard Mr Griffin’s equation of his
conviction to Mr Clegg’s as apposite. In her view, there was no equivalence between the
two. The Adviser therefore concluded that no question of inconsistency arose.
The Adviser noted that the complainant had presented no evidence to suggest that,
considered as a whole, the BBC was inconsistent in its dealings with party leaders.
For these reasons, the Adviser concluded that Trustees would be likely to decide that this
point of appeal did not raise any potential breach of the Editorial Guidelines. She
therefore decided that this point of appeal did not raise a “matter of substance”, and that
it should not proceed for consideration by Trustees.

28

Editorial complaints and appeals procedures, para 1.5:

http://downloads.bbc.co.uk/bbctrust/assets/files/pdf/regulatory_framework/protocols/2012/complaints_fr_work_ed_c
omplaints.pdf.

29

Ie, that a party’s publicly stated policy did not accord with its leader’s personal views.
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News judgements
The Adviser noted the complainant’s allegation that the “news judgement” that it was
appropriate to raise Mr Griffin’s Holocaust denial was not justifiable, as the topic was
neither newsworthy nor relevant to the 2014 elections.
With regard to whether Mr Griffin’s Holocaust denial was “newsworthy”, the Adviser noted
that she had previously set out that the choice of issues to discuss and questions to put to
an interviewee fell within the programme makers’ editorial discretion. In the Adviser’s
view, the exercise of editorial discretion with regard to news output such as the Today
programme implicitly involved evaluations of newsworthiness. Therefore, being a matter
pertaining to the BBC’s editorial and creative output, the programme makers’ evaluation
of newsworthiness was not a matter for the Trust, unless it amounted to a potential
regulatory breach.
With regard to the complainant’s contention that the topic was not relevant to the 2014
elections, the Adviser noted that, again, this was a matter of editorial judgement and
rested with the BBC although, as she had previously set out, she considered there was
editorial justification.
With regard to whether a potential breach of the Editorial Guidelines on Politics, Public
Policy and Polls had arisen, the Adviser noted that, under the heading “Broadcasting
During Elections”, Editorial Guideline 10.4.17 (cited by the complainant) states:
“We should make, and be able to defend, our editorial decisions on the basis that
they are reasonable and carefully reached, with due impartiality. To achieve this
we must ensure that:
• news judgements continue to drive editorial decision making in news based
programmes
• news judgements at election time are made within a framework of democratic
debate which ensures that due weight is given to hearing the views and
examining and challenging the policies of all parties. Significant smaller parties
should also receive some network coverage during the campaign …”
The Adviser noted that, in the BBC’s Stage 1b response, the programme makers were
quoted as stating:
“Given the subject matter (alleged anti Semitism and racism) [the presenter] was
right to press Nick Griffin for an answer and to suggest one conclusion that might
be drawn from his replies. Furthermore he was entitled to talk about Mr Griffin’s
past record as it addressed the issue of his character and that of his party. Beyond
specific policies, an understanding of a politician’s personal philosophy helps voters
judge how they would carry out their job were they elected.”
The Adviser regarded this response as a reasonable one. She took the view that the
programme makers’ editorial decision to raise the subject of Mr Griffin’s Holocaust denial
was “reasonable and carefully reached”.
With regard to whether the programme makers’ editorial decision was duly impartial, the
Adviser noted the Introduction to the Impartiality Guidelines.
The Adviser noted that guideline 10.4.17 refers to “examining and challenging the policies
of all parties”. She inferred from Mr Griffin’s responses in interview that he would have
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preferred not to be examined or challenged on the issue of whether his personal views
accorded with his party’s policy on immigration, nor as to whether he remained a
Holocaust denier. However, in the Adviser’s view, there was no breach of due impartiality
in examining and challenging interviewees on matters that they would prefer not to
discuss. Noting her earlier conclusion that the challenge to Mr Griffin was a valid one, the
Adviser concluded that the programme makers’ editorial decision in this regard was duly
impartial.
The Adviser noted the complainant’s allegation that the treatment of Mr Griffin was unfair
to him and the BNP, but for reasons discussed above with regard to “first party
complaints” decided that the complainant was not able to bring such a complaint.
For these reasons, the Adviser considered that Trustees would be likely to conclude that
this point of appeal did not raise any potential breach of the Editorial Guidelines. She
therefore decided that it did not raise a “matter of substance”, and that it should not
proceed for consideration by Trustees.
Request for review by Trustees
The complainant requested that the Trustees review the decision not to proceed with his
appeal. The complainant considered the Trust’s Adviser had made significant oversights. A
summary of his comments is set out below:
•

He said the Today presenter did not make it clear the view that Mr Griffin was
“unpleasant” was not also held by the presenter himself. The use of the word “we”
strongly suggested this was also the presenter’s view and listeners would have
understood this was his position. This breached Editorial Guideline 4.4.13. The
assertion that Mr Griffin was “unpleasant” and “deeply filled with hate” was a
particular political interpretation and not rooted in evidence. The remarks showed
poor editorial judgement by Today and the presenter, and were disrespectful and
contemptuous.

•

He said Editorial Guideline 10.4.17 had been breached. He said the Adviser
suggested the topic of Mr Griffin's conviction for incitement to racial hatred for
material denying the Holocaust in 1998 was a means of testing Mr Griffin and the
BNP’s position on immigration. But there was no evidence the two were related in
current political affairs and events or in public concern. The presenter was
determined (and briefed) to make a tenuous link and that was evidence that Today
acted in a disingenuous and misleading way. It was also disingenuous and
misleading to say that Mr Griffin and the BNP were saying “very different things
behind the scenes” and offer no evidence that this was the case. In 2009, Mr
Griffin had publicly said he had revised his position on the Holocaust and there was
no editorial justification for raising it again. No evidence had come to light or was
presented that contradicted his 2009 statement. It was not established that Mr
Griffin’s previous views on the Holocaust contradicted current BNP policy. The
decision to deliberately raise these views was neither “reasonable” nor “carefully
reached”. It obfuscated the electoral programme of the BNP during the elections.

•

In raising an issue that went back 16 years and bore no relation to the interview
subject of the elections (which had been discussed and clarified by Mr Griffin) the
BBC failed to be duly impartial. The BBC did not treat any other party politician like
this and this was unfair and disrespectful. This was a biased way to treat the BNP
compared to other parties who were advantaged.
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The Committee’s decision
The Committee was provided with the complainant’s appeal to the Trust, the response
from the Senior Editorial Complaints Adviser, the complainant’s letter asking the
Committee to review her decision and the relevant excerpt of the Today programme.
The Committee noted the interview on the Today programme and considered the
complainant’s request to review the Adviser’s decision.
It was noted that the complainant considered that the presenter had offered his personal
opinion on the BNP leader and was therefore in breach of guideline 4.4.13.
It was further observed that the complainant’s position hinged on the presenter’s use of
the word “we”. However, the Committee agreed with the Adviser that the presenter was
referring to British people in general and would have been understood to have been doing
so. Trustees considered that they would be likely to consider the presenter’s comments as
an exercise of professional judgement rather than a reflection of his personal views. They
agreed that they would be likely to conclude that the reporter had acted in compliance
with the editorial guidelines if this matter were taken on full appeal.
The Committee noted that the complainant also felt that guideline 10.4.17 had been
breached by the linking of Mr Griffin’s past conviction with his current policy on
immigration without editorial justification.
The Committee concluded that any investigation into the views held previously by a party
leader were relevant to a current election debate and therefore editorially justified. It was
also agreed that the presenter was employing a legitimate journalistic technique in setting
up the challenge that Mr Griffin’s party policy was at odds with his and his members’
“behind the scenes” views. It was a reasonable editorial decision to question a politician
about “behind the scenes” views in the run up to an election.
The complainant’s view that Mr Griffin and the BNP were not treated in the same way as
other parties and that this amounted to bias was also considered by the Committee. The
Committee thought it highly probable that any party leaders with a previous conviction
that was in the public domain would find themselves subject to questioning about it on
the BBC when it was relevant to the editorial content. It is entirely proper for the BBC to
question politicians about past convictions as they are undertaking a role in public life and
their past record is a matter of public interest. It was also noted that the complainant had
not presented any credible evidence to suggest that, considered as a whole, the BBC was
inconsistent in its dealings with party leaders.
Mr Griffin’s conviction and his previous statements on the Holocaust continued to be
relevant issues in the context of the EU and local elections in 2014 and it was therefore
appropriate for the presenter to discuss these issues. Trustees were unpersuaded by the
complainant’s view that the editorial choices made by the Today programme breached the
requirement of due impartiality. They also took the view that examining Mr Griffin’s past
actions was unlikely to constitute a breach of the requirement of due impartiality.
Trustees observed that the complainant considered that the BBC had been unfair to Mr
Griffin. They noted paragraph 1.5 of the editorial complaints procedure. They agreed that
they could not consider this argument since there was no evidence to suggest that the
complainant was authorised to represent Mr Griffin. The Committee concluded that there
was no reasonable prospect of it finding there had been a breach of guidelines 4.4.13 or
10.4.17, or that the BBC had failed to be duly impartial.
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The Committee therefore decided that this appeal did not qualify to proceed for
consideration.
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Today, BBC Radio 4, 1 July 2014
The complainant asked the Editorial Standards Committee to review the decision of the
Trust Unit that his appeal did not qualify to proceed for consideration by the Committee.
The complaint
The complainant wrote to the BBC on 3 July 2014 to complain that a two-way interview
with the Middle East Correspondent on the Today programme of 1 July was in breach of
the Editorial Guidelines for Impartiality and Accuracy. The exchange between the Middle
East Correspondent and the presenter is set out in the summary of the Adviser’s decision.
The complainant listed 12 numerical points and summary point ‘A’ which he wished to
have addressed.
He stated initially:
“On the Today programme of July 1, 2014, [the presenter] correctly points out
that: ‘if you look at the arithmetic of death in the region, more Palestinians are
killed by Israelis than Israelis are killed by Palestinians, but we make a much
bigger fuss if Israelis are killed’. This is the first time I have heard the BBC make
this point [and it] … is both astonishing and extremely welcome.
“The moral that Palestinian and Israeli deaths count equally should be enshrined
as the BBC’s guiding principle.”
Point 1:
The complainant went on to state that Israeli settlers were involved, often with the
collusion of the Israeli army, in carrying out unprovoked attacks on Palestinians and he
supplied a number of weblinks in reference to this.
He stated that as far as he was aware, those deaths had not been reported by the BBC,
but that it had given “massive coverage” to the deaths of three Israelis at the hands of a
Palestinian in 2011.
Point 2:
He quoted the Middle East Correspondent as having said: “I think that’s a difficult
issue…”.
The complainant went on to refer to a report by Amnesty International of February 2014
about Israeli defence forces being “trigger happy”. He stated that he considered the BBC
needed to be honest about the deaths caused by Israelis – both those within the army
and those who were not part of the military.
Point 3:
He quoted the Middle East Correspondent: “I think in some ways for the outside world,
Palestinians have been killed in the Israeli security sweeps conducted across the West
Bank”.
The complainant considered the action by the Israeli Army was “about collective
punishment, not an attempt to catch the perpetrators”. He quoted from a member of
Human Rights Watch about the Israeli response.
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Point 4:
He quoted the Middle East Correspondent as having said: “I think Israelis would argue
that the nature of this crime – these three boys were from a religious college on the West
Bank…”.
The complainant made a series of points about the college leader, whom, he stated had
offensive views about non-Jewish people.
Point 5:
He quoted the Middle East Correspondent as having said: “they were just hitch hiking
home…”.
He stated that the boys’ home was a settlement which had been the base that significant
anti-Palestinian attacks had emanated from. He included a list of weblinks to articles
about these attacks that dated back to 2008. He queried whether the boys were “just
hitchhiking home”. He stated that it was an unusual time to be hitchhiking and thought
they might be doing something very different.
Point 6:
He quoted the Middle East Correspondent as having said: “The nature of it, the brutal
abduction, the murder”.
The complainant considered that the abduction and murder of the three Israeli boys was
no more brutal than any other.
Point 7:
He quoted the Middle East Correspondent as having said: “there was a special kind of
chilling factor, a cold blooded calculation to that crime”.
He considered this was not the case.
Point 8:
He quoted the Middle East Correspondent as having said: “that slightly sets it aside from
the waves of violence that we report on across the Middle East”.
The complainant considered this was not the case when compared to other acts of
violence in for example Syria and Iraq – or indeed the attack he had previously referred to
from 2011.
Point 9:
He quoted the Middle East Correspondent as having said: “So it’s a different issue”.
The complainant considered this was not the case.
Point 10:
He quoted the Middle East Correspondent as having said: “I don’t think we can make
these kind of mathematical equivalences and moral equivalences between deaths in
different circumstances.”
The complainant stated: “these equivalences must be made. This is the only reasonable
moral basis to take. The alternative is moral madness, in which the killing of thousands of
people can be regarded as reasonable revenge for the killing of one.”
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Point 11:
He quoted the Middle East Correspondent as having said: “All we can say is, this case
profoundly shocked and outraged Israeli society”.
The complainant agreed this was a statement of fact.
Point 12:
He quoted the Middle East Correspondent as having said: “the political and military
reaction from Israel will be calibrated on that sense of shock and outrage”.
The complainant considered that: “Law across the world requires that murders are
punished by arresting and trying the murderer(s). Collective punishment, as implied in
this statement, is a breach of the Geneva Convention – and one which [the Middle East
Correspondent], by not objecting to it, is in practice endorsing. The notion that Israel has
the right to ‘calibrate’ its own response is also quite unacceptable – this is the kind of
‘right’ which people like Stalin arrogated to themselves.”
He concluded by requesting that the BBC confirm his point A:
A. The BBC will in future treat Palestinian deaths and Israeli deaths equally.
The BBC must give up its current practice, as candidly admitted by [the Today presenter]:
“more Palestinians are killed by Israelis than Israelis are killed by Palestinians, but we
make a much bigger fuss if Israelis are killed”. Not, therefore that “A thousand nonJewish lives are not worth a Jew’s fingernail” as the murdered youths were taught to
believe – but that all people are of equal worth.
BBC Audience Services replied on 11 July 2014 and stated:
“We understand you felt that [the Middle East Correspondent’s] comments about
the deaths of three Israeli teenagers were biased towards Israel.
“We don’t agree with any suggestion of bias in our correspondent’s report. As [the
Middle East Correspondent] made clear, it is a difficult issue and impossible to
make mathematical and moral equivalences between deaths in different
circumstances. What he was trying to convey was the sense of shock and outrage
in Israeli society at the killings which was an important part of the story.”
The complainant was dissatisfied and renewed his complaint. He received a response
from the Head of Editorial Standards, BBC News, on 2 September which did not uphold
the complaint. The complainant was advised he could appeal to the Trust.
Appeal to the BBC Trust
The complainant appealed to the BBC Trust on 2 September 2014. He considered the
response he had received “wholly failed to address” the complaints he had made and
appealed on the substance of his complaint. In addition to repeating the complaints he
had made at Stage 2, he referred to the BBC’s coverage of deaths in Itamar in 2011 and
made the following specific request:
“In order to establish the facts of this matter – which provide a good illustration
that the BBC “make a much bigger fuss if Israelis are killed”, I am requesting now
that the BBC release full details of all its coverage of (i) the killings of local

December 2014, issued March 2015

74

Palestinians since 1998 by Itamar settlers, and (ii) full details of all its coverage of
the killing of Itamar settlers by Palestinians.”
The Trust Unit’s decision
The relevant correspondence was reviewed by the Trust Unit. The Senior Editorial
Complaints Adviser (the Adviser) listened to the relevant sections of the programme. The
Adviser acknowledged the strength of the complainant’s feelings; however, she
considered the appeal did not have a reasonable prospect of success.
The Adviser noted that the requirement for due accuracy and impartiality meant that:
impartiality/accuracy must be adequate and appropriate to the output, taking account of
the subject and nature of the content, the likely audience expectation and any signposting
that may influence that expectation. http://www.bbc.co.uk/editorialguidelines/guidelines/
She also noted that correspondents were expected to “provide professional judgements,
rooted in evidence, but may not express personal views in BBC output…”
In terms of audience expectation, she noted that Today is Radio 4’s flagship news and
current affairs programme and is very well established. She noted that on the day in
question, the news agenda had been led by the rise in tensions that had resulted from the
discovery of the bodies of the three missing Israeli teenagers and the anticipated Israeli
response.
She noted that it was the first news headline:
“Israel has promised to exact revenge against the Palestinian group Hamas which
it accuses of murdering three Israeli teenagers who’d been missing since last
month. Hamas has denied being involved.”
She noted the introduction to the bulletin item included the following:
“Israel has threatened retribution against the Palestinian group Hamas, which it
accuses of killing three teenagers who disappeared on their way home from school
last month.
“… Hamas has denied being involved and warned that Israeli reprisals would open
the gates of hell.
“… Israel launched more than 30 airstrikes on the Gaza strip during the night.”
The Middle East Correspondent’s report included the following points: the Israeli airstrikes
were not considered to be a response to the discovery of the bodies of the three
teenagers - however, they “served to heighten tension” in the region; the fate of the
missing Israeli teenagers had “transfixed the nation”; the Israeli Prime Minister had stated
that he considered Hamas was responsible and that “Hamas would pay”.
She noted that the introduction to the two-way with the Middle East Correspondent
repeated that the teenagers’ bodies had been found, that the Prime Minister blamed
Hamas, that within hours there had been airstrikes in Gaza and that Hamas spokesmen
had stated that Israeli action would “open the gates of hell”.
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She noted that, in the first part of the two-way, the Middle East Correspondent had set
out the importance of the story within Israel and the extent to which it put pressure on
the Israeli government:
The Middle East Correspondent: The Israeli government’s under enormous amount
of pressure on this issue because it’s hard to convey to the outside world the
extent to which this case has gripped the Israeli imagination. This is a very small
country in the end and there’s been a really intense sense of identification of
ordinary Israeli families with the families of the victims, so we’ve had world cup
football matches for example punctuated by news reports and live updates and
discussions about the progress of the case. Everyone has been following it with
intense interest. And I think as hope has given way to grief now, there will be
pressure on the Israeli government to come up with some kind of response that
matches the scale of grief and outrage which has swept Israel over the fate of the
three boys.
Presenter: Many people outside the Middle East perhaps, might say, well, if you
look at the arithmetic of death in that region, more Palestinians are killed by
Israelis than Israelis are killed by Palestinians, but we make a much bigger fuss if
it’s Israelis who are killed.
The Middle East Correspondent: I think that’s true and it’s a difficult issue I think
in some ways for the outside world. You know, Palestinians have been killed in
the Israeli security sweeps conducted across the West Bank as the Israeli army
searched for the three boys and for clues as to what happened to them…
The Adviser considered that audiences would have understood that tensions in the region
had been significantly heightened by the discovery of the bodies of the Israeli teenagers
and that the question remained as to what Israel would do next. That there had been
huge Israeli public concern and interest in the missing teenagers and this sense of public
dismay and shock would substantially influence the actions taken by the Israeli
government.
She noted that the central point of complaint rested on the complainant’s view that: “we
make a much bigger fuss” meant: “[the BBC makes] a much bigger fuss”. However, she
considered Trustees would be likely to agree with the Head of Editorial Standards, BBC
News, that that was not what had been intended, and that in context the remark referred
to “people outside the Middle East”:
“Many people outside the Middle East perhaps, might say, well, if you look
at the arithmetic of death in that region, more Palestinians are killed by Israelis
than Israelis are killed by Palestinians, but we make a much bigger fuss if it’s
Israelis who are killed.”
She considered this was reflected by the Middle East Correspondent in his following
response, “…it’s a difficult issue … for the outside world”. She noted that the report had
also included clips from President Obama and David Cameron speaking out about the
deaths of the Israeli youths which contributed to this idea that the deaths of Israelis
attracted a good deal of attention.
In terms of the use of the word “calibrated”, the Adviser considered that audiences would
have understood the Middle East Correspondent to mean that the Israeli response would
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be likely to be proportionate to the strength of feeling in the country. He had stated:
“there will be pressure on the Israeli government to come up with some kind of response
that matches the scale of grief”. That would have been understood to mean that the
response would be calibrated with Israeli public opinion – not calibrated with the scale of
Israeli deaths.
The Adviser noted that the complainant requested detailed information about coverage of
an event more than three years ago (the murder of five members of an Israeli family by a
Palestinian man) and was outside the scope of the complaints framework which set out
that complaints had to be made about output within thirty working days of their
publication/broadcast. Therefore she did not propose to address this point. She noted
that the complainant had sought information about further coverage of the deaths of
Palestinians by Israeli settlers.
She noted that the complaints framework was required to work efficiently in the interests
of all licence fee payers and that the output referred to dated back more than fifteen
years. She noted that the Trust may consider whether a request was: “appropriate,
proportionate and cost-effective” and considered that Trustees would be likely to conclude
it would not be an appropriate use of licence fee funds to compile the information sought
by the complainant. She noted that, as set out above, the request for the information was
based on the complainant’s view that it was the BBC which made a “bigger fuss if Israelis
are killed” when she did not consider Trustees would be likely to agree that this was the
point that was being made in the report.
In terms of the phrase “it’s a difficult issue … for the outside world’, the Adviser
considered this had been addressed in the first point above. She did not consider the
reference to a report by Amnesty International had any bearing on the Today programme
report.
She considered audiences would have understood the phrase: “You know, Palestinians
have been killed in the Israeli security sweeps conducted across the West Bank as the
Israeli army searched for the three boys …” to have meant that Palestinians had been
killed by the Israeli army. She did not consider Trustees would be likely to conclude this
wording was inaccurate or ambiguous.
She noted that the complainant took issue with the word “boys” and stated that “youths”
was more accurate. She noted that the dead were two sixteen-year-olds and one
nineteen-year-old. She noted that elsewhere they were also referred to as teenagers and
considered audiences would not have been materially misled on this point.
She noted that the complainant considered that reporting that the teenagers were “just
hitchhiking home” was evidence of pro-Israeli bias. She noted that his own view was that
the three were likely to be doing something very different – based on them attending a
particular religious institution and where their home was. She noted that he had not
provided any evidence to support this. She considered Trustees would be likely to
conclude the wording was duly accurate.
She noted that the complainant considered the BBC ought to report more fully on the
religious seminary the teenagers had been travelling from – and that he considered the
report should have included information that the three teenagers were: “members of an
extremist politico-religious organisation”. However, she noted that the report was about
the rising tensions in the region and what the response from Israel was likely to be. She
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did not consider that audiences would have expected the report to have included this kind
of analysis of the seminary that the boys had attended.
She noted that the complainant considered the BBC ought to report on the number of
attacks carried out on Palestinians by Israelis. However, again she considered this was
outside the scope of the appeal.
She noted that the complainant raised concerns about a number of points that had been
made by the Middle East Correspondent – in terms of the nature of the attack and its
brutality. She noted that the complainant had not considered the kidnappings and
murders more brutal or horrific than any other; however, she considered that a significant
part of the report’s purpose had been to explain how Israeli public opinion had responded
to the kidnapping and murder of the three teenagers. She considered that Trustees would
be likely to conclude the report was duly accurate and impartial. She noted that the
Royal Charter and the accompanying Agreement between the Secretary of State and the
BBC drew a distinction between the role of the BBC Trust and that of the BBC Executive
Board, led by the Director-General. “The direction of the BBC’s editorial and creative
output” was specifically defined in the Charter (article 38(1)(b)) as a duty that was the
responsibility of the Executive Board, and one in which the Trust did not get involved
unless, for example, it related to a breach of the BBC’s editorial standards which the
Adviser considered did not apply in this case.
The Adviser noted that the complainant had suggested a different form of words that he
considered would have summed up the situation in a way that was fair and accurate.
However, she considered that decisions relating to the choice of language used in a news
report fell within the “editorial and creative output” of the BBC and were the responsibility
of the BBC Executive.
The Adviser considered that, for all the reasons set out above, the appeal did not have a
reasonable prospect of success and she did not therefore propose to put it before
Trustees.
Request for review by Trustees
The complainant requested that the Trustees review the decision not to proceed with his
appeal. He made several points to support his request and they are summarised below.
He considered the reply from the Trust Unit had not addressed the issues he had raised.
He said that by focusing on the supposed “Israeli viewpoint” the Middle East
Correspondent's report had not provided the factual context which was that Israeli attacks
on Palestinian citizens are “vastly more common” than the other way around.
The complainant noted the Editorial Guideline which says that due impartiality “does not
require absolute neutrality on every issue or detachment from fundamental democratic
principles”. He argued that fundamental democratic principles involve respect for
international law and human rights. He said under international law Israel’s “colonisation”
of the West Bank and dispossession of its people is illegal. He added that Israel adopted
deliberately disproportionate violence against its enemies including civilians and this
violated fundamental democratic principles. The complainant said the report failed to
abide by fundamental democratic principles in the angle it gave to the report.
The complainant said the reply by the Adviser which said that “audiences would have
discovered [sic] that tensions in the region had been significantly highlighted [sic] by the
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discovery of the bodies of the Israeli teenagers and that the question remained as to what
Israel would do next” was not sustainable. He added that both the presenter and the
Middle East Correspondent accepted that the BBC made a bigger fuss over Israelis killed
by Palestinians even though more Palestinians are killed by Israelis. He said it was not
only people outside the Middle East who realised that the BBC made a bigger fuss but
also those in the Middle East.
The complainant said he considered the reference to Cameron and Obama in the Adviser’s
response to be irrelevant.
He argued that the Adviser’s argument that the Middle East Correspondent’s statement
that the “political and military reaction from Israel will be calibrated on that sense of
shock and outrage” is to be understood as “calibrated with Israeli public opinion” was
wrong. He said “calibration requires proportionality” and that Israel’s policy was
disproportionate.
The complainant argued that the killings of Palestinian civilians by Itamar settlers were,
with the exception of one, much more recent than 15 years.
He asked for an investigation into, what he described as, the systematic over-reporting of
Israeli deaths and under-reporting of Palestinian deaths. He said that the deaths of the
teenagers did not serve generally to heighten “tensions” in the region. It may have made
Israel more tense but that was to take the Israeli perspective and ignore the Palestinian
one.
The complainant argued that the Amnesty report had a bearing on the reporting of the
Middle East Correspondent and referred to his earlier comment that the BBC needs to
report the “vastly greater” numbers of deaths of Palestinians.
He said the difference between those “killed in the Israeli security sweeps” and those
“killed by the Israeli army” was significant as the first left open the (wrong) possibility that
the Israeli army had not killed them.
In relation to the murdered Israelis he argued that these were not “boys”, they were
“youths”. He said ‘this was emotive and factually inaccurate and that, in addition, there
was no evidence that they were “just hitchhiking home” and that this was the Israeli
government line.
The complainant felt it should be mentioned that they were members of an extremist
politico-religious organisation. The notion that audiences would not have expected the
report to have included the seminary they attended was wrong.
He added that it was biased not to have included the number of attacks carried out by
Israelis and this was not outside the scope of the appeal.
The complainant said the Correspondent went beyond explaining “Israeli public opinion
and responded to the kidnapping and murder of the three teenagers”. He said it was
unreasonable to dovetail the Israeli point of view with the facts.
The complainant said it was not the case that the language used was an editorial and
creative decision as the language conveyed a biased view.
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The Committee’s decision
The Committee was provided with the complainant’s appeal to the Trust, the response
from the Senior Editorial Complaints Adviser and the complainant’s letter asking the
Committee to review her decision. The item from the Today programme was also
provided to the Committee.
The Committee disagreed with the complainant’s statement that both the presenter and
the Middle East Correspondent had accepted “as true” that the “BBC make a much bigger
fuss if Israelis are killed”. The Committee noted that it had been demonstrated at each
stage of the complaint – with specific reference to the content of the interview – that the
reference by the presenter to the relative disparity in the numbers of deaths on each side
compared to the attention they received, was in relation to the way many in the outside
world see the issue, and not a comment on the BBC’s coverage. The Committee
considered that an inquiry into what the complainant had described as the systematic
over-reporting of Israeli deaths and under-reporting of Palestinian deaths would not be
proportionate and nor was it necessary given that the complainant had provided no
credible evidence that the BBC under- or over-reported the deaths of either side in this
conflict.
The Committee noted too that, in his response to the presenter’s question on this point,
the Middle East Correspondent explained why each case was different and why on this
occasion the story was receiving such attention:
“I think Israelis would argue that the nature of this crime – these three boys were
from a religious college on the West Bank; they were just hitchhiking home for the
weekend – the nature of the brutal abduction, the murder, the fact that the
families were left for two and a half weeks not knowing the fate of the boys, that
there was a special kind of chilling factor, a cold blooded calculation to that crime
that sets it aside from the other waves of violence that we report on across the
Middle East. So it is a difficult issue and we can’t make those kind of mathematical
equivalences and moral equivalences between deaths in different circumstances.”
The Committee agreed with the Adviser that in the context of the clearly signposted
editorial focus of the story, discussing the breaking news story of the discovery of the
teenagers’ bodies and Israel’s reaction, due impartiality would not require a wider
examination of reasons why the outside world focuses on certain deaths rather than other
deaths. The Committee agreed that were it to take the matter on appeal it would likely
agree with the Adviser that the audience would neither have expected nor required a
broader understanding of that issue or of the wider issues in the conflict in order to reach
an accurate and impartial understanding of the reasons for the escalation in the crisis at
the beginning of July.
The Committee noted the complainant had challenged the “angle” taken by the Today
programme in focussing on the Israeli mood and the likely Israeli response to the
discovery of the bodies of the three murdered teenagers. It was observed that principle
4.2.5 of the Editorial Guidelines gives the BBC the editorial freedom to produce content
about any subject as long as there are good editorial reasons for doing so. It agreed with
the Adviser that the editorial purpose of the interview had been to explain the mood in
Israel and what the Israeli government would likely be taking into account in considering
its response. The Committee noted a central part of a correspondent’s role on a
programme such as Today is to provide relevant context and analysis to help the
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audience better understand the background to unfolding events. There was therefore a
clear editorial justification for the story and the angle taken.
The Committee noted the complainant’s view that Israel’s response to events such as the
killing of the three teenagers was disproportionate and that this could not be interpreted
as “calibrated”. The Committee noted that the Adviser had explained, with direct
reference to the content of the interview, that the correspondent was explaining how the
Israeli government’s response would be calibrated to the Israeli mood. The Committee
did not consider any other interpretation was likely. The Committee acknowledged that
the complainant took the view that Israel had no right to calibrate its response and that
the only moral basis was to equate deaths on each side. However, it was clear on this
occasion that the correspondent was explicitly reflecting Israel’s position and there was no
likelihood that the audience would take from the reference that the BBC endorsed Israel’s
approach.
Regarding the complainant’s assertion that the correspondent ought to have been clearer
who had been responsible for those “killed in the Israeli security sweeps”, the Committee
considered the reference to “security sweeps” followed by the reference to the Israeli
army was sufficient to ensure that listeners were adequately informed on this point.
Neither did the Committee consider the audience would have been misled by the
reference to the three victims as boys rather than youths, noting also there was reference
to them elsewhere in the segment as “teenagers”. Due accuracy and due impartiality did
not require that the type of seminary they attended should have been referred to in the
report. Finally, the Committee noted that the complainant had provided no evidence
which cast doubt on the information that the boys were hitchhiking home when they were
abducted.
Overall, Trustees considered that they would be unlikely to consider that this output
breached the guidelines on impartiality or accuracy due to the subject and nature of the
content, which sought to explore Israel’s viewpoint and reaction to recent events. This
viewpoint was clearly signposted to audiences and would have influenced their
expectations of the interview.
The Committee agreed with the Adviser that if this complaint were to proceed to appeal it
would be likely to conclude that the content was duly accurate and duly impartial. There
was no reasonable prospect of success for this appeal.
The Committee therefore decided that this appeal did not qualify to proceed for
consideration.
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Today, BBC Radio 4, 31 July 2014
The complainant asked the Editorial Standards Committee to review the decision of the
Trust Unit that the complainant’s appeal did not qualify to proceed for consideration by
the Committee.
The complaint
On 31 July 2014, Today interviewed Pnina Sharvit-Baruch, a former head of international
law at the Israel Defence Forces (IDF) and Uri Dromi, a former spokesman for the
Government of Israel. The interview took place during Operation Protective Edge, a
seven-week military campaign by Israel, whose stated aim was to stop rocket attacks
from Gaza. At the time of the broadcast 1360 Palestinians had died during the bombing
of Gaza. The complainant believed the interview breached the BBC’s guidelines on
impartiality. The complainant received responses at Stage 1a, and at Stage 2 from the
Editorial Complaints Unit. The complaint was not upheld.
Appeal to the BBC Trust
The complainant appealed to the BBC Trust on 15 September 2014. The complainant
appealed on the substance of his complaint, that the two interviewees were able to give a
pro-Israeli perspective without sufficient challenge or a balancing contribution.
The complainant asked the BBC Trust to address all the points he had raised earlier in the
complaints process. In summary the complainant raised the following points to support
his appeal:
1. Two pro-Israel contributors were allowed “to make the case that Israel’s current
assault on Gaza is legal” with insufficient challenge from the presenter.
2. An alternative perspective was required: at Stage 1 the complainant suggested
that this could be achieved by “interviewing one person who regards the war as
legal with one who does not”.
3. Other elements in the sequence (an interview with the British Foreign Secretary
Philip Hammond and an interview with Pierre Krähenbühl, the Commissioner
General of UNRWA: the United Nations Relief and Works Agency for Palestine
Refugees in the Near East) did not provide a balancing contribution.
- The interview with Mr Krähenbühl was simply a statement of “future fact (a
prediction which was almost certain to come true, and was, indeed, borne
out by subsequent events)”.
- The interview with Philip Hammond gave “the impression of evasiveness on
the part of the government. It certainly does not present any coherent
case – of a kind which could have been balanced by the Israeli
spokespeople – that the war was illegal.”
- Neither of the contributions “detailed the consensus view that the war was
illegal”.
4. The Editorial Complaints Unit (ECU) stated at Stage 2 that for long-running daily
news programmes such as Today there was no automatic requirement to include
opposing or contrasting views on each and every occasion. The complainant
stated that “they do require an overall balanced output”.
The complainant also raised a new point in his appeal that “there is no record of the BBC
interviewing anyone on any one of its other Today programmes who presented the
consensus case that Israel did commit war crimes/illegal acts in the Gaza assault”.
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The Trust Unit’s decision
The relevant correspondence was reviewed by the Trust Unit. The Senior Editorial
Complaints Adviser listened to the relevant output. An Independent Editorial Adviser also
reviewed the relevant output and carried out further research. The Senior Editorial
Complaints Adviser (the Adviser) considered the appeal did not have a reasonable
prospect of success.
In relation to the new point raised on appeal that “there is no record of the BBC
interviewing anyone on any one of its other Today programmes who presented the
consensus case that Israel did commit war crimes/illegal acts in the Gaza assault”. The
Adviser noted that it was not open to the Trust to consider this new point at this stage of
this process, as it had not previously been considered by the BBC Executive.
The Adviser noted the relevant sections of the BBC’s guidelines on Impartiality. The full
guidelines can be read here:
http://www.bbc.co.uk/guidelines/editorialguidelines
She considered that Israel’s bombing of Gaza was a “controversial subject” as defined
under the guidelines. This required the BBC to do all it could to ensure that the subject
was treated with “due impartiality”.
She said that Today was Radio 4’s flagship news programme and therefore the audience
would have high expectations of the programme’s need to achieve due impartiality. She
also noted that listeners would be likely to understand that the programme explored
different angles to continuing stories. She considered that in this case it was important to
consider the angle being explored by the programme, in order to establish the “subject
and nature of the content”. She noted the sequence began with the following script:
“The clamour from around the world for Israel to stop is getting louder and yet
Israel’s government insists it will carry on with its bombardment of Gaza and is
just days away from achieving its main goal of destroying all the tunnels out of the
territory and into Israel. The cost in Palestinian lives is huge. One thousand three
hundred and sixty Palestinians are dead – many of them women and children.
Fifteen were killed yesterday when Israeli shells struck a UN school. Israel says it
was returning fire from Palestinian militants fighting in the area.”
The Adviser noted that this set the context of international concern about an extremely
high death toll in Gaza yet, despite this, Israel was continuing to insist the bombing
would continue and it offered justification for a recent attack on a school.
She noted that the programme included three recorded contributions: a report by a BBC
correspondent from the bombed UN school, comments by Pierre Krähenbühl and by the
Foreign Secretary.
The Adviser noted that the report by the BBC correspondent described conditions in the
UN school in the aftermath of the bombing. He interviewed a Palestinian man who had
taken shelter there because it was the safest place to stay and who stated “No place is
safe”.
The Adviser noted that this was followed by a clip of Pierre Krähenbühl, the
Commissioner General of UNRWA, who stated:
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“I fear that what it means for people here in Gaza is that whatever the next days,
the next weeks bring, it will only be more suffering, more displacement, more loss
of family members, friends, neighbours or other things. And I have to say, one
thing that people have to remember, we are here in the middle of Gaza which has
now been suffering the effects of the Israeli blockade for the past eight years
already. So people here are already, in terms of their emotional resilience and
their capacities to absorb traumas, at an emotional breaking point because they
just believe that the world has abandoned them, that nothing is going to happen
to change their circumstance and I think this is a tragedy beyond proportions and
beyond what we can imagine.”
The Adviser noted that the programme then included an interview with the British
Foreign Secretary, Philip Hammond:
PH: Israelis have to understand that while they are defending their security in
seeking to root out these rocket launchers and deal with the attack tunnels they
are also undermining the support for Israel that exists in the West.
Presenter: Because what they are doing is disproportionate?
PH: Well, look, that’s an emotive word. What Israel does…
Presenter: …But is it? Do you think it is?
PH: It is an emotive word. What Israel…
Presenter: No, but do you think it is disproportionate what they are doing?
PH: What Israel does in Gaza must be proportionate, that’s a requirement.
Presenter: And it is not at the moment?
PH: It would not be legal if it was not proportionate.
The Adviser considered that this sequence continued to explore the theme set out in the
opening script: that the people of Gaza were experiencing “a tragedy beyond
proportions” and while the international community understood Israel’s right to defend
its security, the operation was “also undermining the support for Israel that exists in the
West”.
The Adviser noted that the programme then interviewed Pnina Sharvit-Baruch and Uri
Dromi. She noted that they were introduced as follows:
“Well we’re joined on the line by Pnina Sharvit-Baruch who is a former head of
international law at the IDF, now a senior researcher at the Institute for National
Security Studies. She used to advise the Israeli Army about the legality of their
operations. And we’re joined from Jerusalem by Uri Dromi who is Director
General of the Jerusalem Press Club but used to be a spokesman for the Israeli
government in the nineties…”
The Adviser believed that Trustees would be likely to consider that Today had provided
sufficient context to make it clear to the audience that the two contributors were
December 2014, issued March 2015

84

associated with a particular viewpoint.
The Adviser noted that the discussion explored whether Israelis considered the Gaza
bombing to be proportionate. She considered that the presenter appeared to be trying
to establish what Israelis thought of the campaign, with comments such as: “people
from the outside are trying to understand the Israeli mindset”, “that is very hard for
people outside Israel to understand”, “what the mindset in Israel is that makes this
acceptable?” She noted that the presenter asked Mr Dromi the following questions:
“But do Israelis think that this will work – is there not a feeling because there
seems to be in amongst the international community that in one sense it’s selfdefeating?”
“When you sit down or the conversations you have in Israel there is, everybody
feels this is justified, they see the information coming out of Gaza, of how many
people are being killed and how their lives are being affected and they think look
that’s just the price that has to be paid?”
The Adviser thought that Trustees would be likely to consider that the subject of the
content was not a discussion of the legality of Israel’s actions but was instead an
exploration of the “Israeli mindset” which examined the views of two people strongly
associated with the Government of Israel, set against a context of rising international
concern and a high death-toll in Gaza.
The Adviser noted that concerns about the proportionality of Israel’s response were
central to the “clamour from around the world” and that under international law
proportionality was required in order for the action to be legal. She noted that Ms SharvitBaruch was questioned on the legality of the actions and she considered that Trustees
would be likely to conclude that this was appropriate given that she used to advise the
Israeli Army on the legality of their actions. However, the Adviser noted that the broader
interview went on to examine proportionality in terms of the death toll and Israeli
perceptions of it:
PRESENTER
There’s a problem in that many people who might have been sympathetic to that
argument though look at what has happened and they see… there’s always the
numbers argument: 1360 Palestinians, 55… and nobody’s saying look it would be
ok if there were more Israelis killed – they just look at the numbers and they see
what Israel is doing, and you take yesterday which is not the first time where a
UN school is, despite 17 warnings of its coordinates, is bombed and the UN
thinks that it was Israel that was responsible, and women and children sleeping
are killed.
From a legal point of view… people from the outside are trying to understand the
Israeli mindset and from a point of view of the legality because you advise Israel,
you used to advise the Israeli army on the law, you would argue that it is
proportionate to kill women and children and know that you are doing so
because in the process you might get a Hamas member or a Hamas weapons
store.
The Adviser considered that Trustees would be likely to conclude that:
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•

•

•
•
•

although the interview with Ms Sharvit-Baruch contained questions about the
legality of Israel’s actions, the subject of the content was an exploration of the
Israeli mindset in the face of rising international concern and the death of 1360
Palestinians in Gaza.
given the subject of the content, both interviewees were sufficiently challenged.
The Adviser noted the complainant’s view that the presenter had simply tried “to
get more precise information” about the proportionality of killing women and
children; but she considered that Trustees would be likely to conclude that, in a
discussion about the Israeli mindset, it was challenging to ask an interviewee
whether it was proportionate to knowingly kill women and children “because in
the process you might get a Hamas member”.
given the subject of the content, an alternative perspective such as interviewing
someone who did not regard the war as legal, was not required.
given the subject of the content, Mr Krähenbühl’s role served to provide a
balancing contribution in describing the impact of Israel’s actions upon the
ordinary people of Gaza.
the interview with the British Foreign Secretary served as an example of the
international reaction to Israel’s campaign, especially as the British government
has traditionally been sympathetic to Israel’s right to defend itself. The Adviser
noted the complainant’s view that the interview gave “the impression of
evasiveness on the part of the government” but she considered that this was a
matter for the government, rather than for the BBC. She noted the complainant’s
view that the interview did not present a coherent case for the illegality of the
war but she considered that that was not its purpose.

The Adviser noted the view of the ECU at Stage 2, who stated that under the BBC’s
guidelines on impartiality for long-running daily news programmes such as Today there
was no automatic requirement to include opposing or contrasting views on each and
every occasion. She noted the relevant guideline on due impartiality in series and over
time:
“Due impartiality may be achieved over time by the consistent application of
editorial judgement in relevant subject areas. For instance, it is not usually
required for an appearance by a politician, or other contributor with partial views,
to be balanced on each occasion by those taking a contrary view...”
She noted the complainant’s view that the BBC's guidelines do “require an overall
balanced output”, but she considered that Trustees would be likely to support the ECU’s
conclusion that no contrasting view was required on this occasion, especially given the
subject and nature of the content, and the signposting given.
In summary the Adviser concluded that Trustees would be likely to consider there had
been no breach of the BBC’s editorial guidelines on impartiality. She therefore decided
the complainant’s appeal did not have a reasonable prospect of success and she did not
propose to put it in front of Trustees.
Request for review by Trustees
The complainant requested that the Trustees review the decision not to proceed with his
appeal because he said the Adviser’s letter had not addressed his points. He said the
Adviser’s conclusions were incorrect.
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The complainant noted the Adviser’s reference to a report from Gaza by the BBC
correspondent and an interview with Pierre Krähenbühl. The complainant reiterated that
“these interviews were of a completely different nature from that with the Israeli
spokespeople”. He said that the presenter’s statement “the clamour from around the
world (...) Palestinian militants fighting in the area” was a statement of fact. He also said
that the interview with Pierre Krähenbühl was a matter of future fact. He said fact was
not balanced by non-consensus opinion. He also said that the interview with Philip
Hammond involved him giving evasive answers.
The complainant noted the Adviser’s observation that Pnina Sharvit-Baruch and Uri Dromi
were associated with a particular viewpoint. The complainant said this had nothing to do
with his complaint. He argued that impartiality was not merely (or principally) a matter of
making plain what point of view people have. He argued that it was about ensuring all
points of view were heard and that those which represent the consensus, which in this
case was that Israel had committed war crimes in Gaza, (he referred to his previous
correspondence and to a report by Amnesty as evidence) were given appropriate
prominence.
The complainant disagreed with the Adviser that the interviews with Pnina Sharvit-Baruch
and Uri Dromi were intended to provide an understanding of the Israeli mindset. He said
this was the first time this had been raised. He argued this could have been done in other
ways. He said they were given ten minutes to make a propaganda presentation for the
Israeli state with a very significant focus on the legality of the Gaza assault.
The complainant did not accept that the presenter’s questions constituted a challenge. He
said a proper challenge would present the fact that the global consensus is that Israel
committed war crimes in Gaza. He did not accept the Adviser’s view that an alternative
perspective such as interviewing someone else was not required. He said that to give two
interviewees ten minutes to present a non-consensus case without allowing the consensus
case to be presented by someone else was clear bias. He argued “In this respect, overall
BBC coverage – necessarily involving a consideration of other BBC news programmes – is
absolutely relevant”.
The complainant did not accept that Mr Pierre Krähenbühl provided a balancing
contribution in describing the impact of Israel’s actions upon the people of Gaza. He
described it as a factual statement which did not balance the “legal oriented claims”.
The interview with the British Foreign Secretary did not, in the complainant’s view, serve
as an example of international reaction to Israel’s campaign, given that Israel had been
condemned by leaders across the world. He referred to Nick Clegg describing the assault
as “[deliberately] disproportionate” and John Prescott describing it as a “war crime”.
The complainant finished by saying that the BBC had presented no evidence that its
overall output regarding the legality of Israel’s assault on Gaza was impartial and no
evidence that the BBC ever presented the case that the assault on Gaza was illegal. There
was no evidence that the BBC had fulfilled its requirement for overall balanced output.
The Committee’s decision
The Committee was provided with the complainant’s appeal to the Trust, the response
from the Senior Editorial Complaints Adviser and the complainant’s letter asking the
Committee to review her decision. The Today programme item was also provided.
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The Committee noted the complainant’s view that the legality of Israel’s action ought to
have been explicitly challenged by someone who could offer the alternative perspective,
namely that Israel was guilty of war crimes. Whilst the Committee accepted this would
have been a valid discussion, it was not the one the programme makers had chosen to
schedule on this occasion. The Committee noted that the decision on what approach to
take to any story or within a particular interview was a matter of the BBC's editorial
judgement and discretion, provided that the Editorial Guidelines were observed.
Trustees noted the various ways in which the segment reflected a range of views on the
controversial issue of proportionality, and how the programme established that it was this,
or rather the perceived lack of it, which had caused many to question the legality of
Israel’s actions:
•
•
•

the British Foreign Secretary said that Israel was undermining the support that
exists for it in the West and stated that what Israel does in Gaza must be
proportionate or it would not be legal
the location report from Gaza noted that the civilians sheltering in the school had
nowhere else to go; it was noted that Israel was told on 17 occasions that civilians
were sheltering in the school
the former IDF legal adviser was challenged on her assertion that Israel was
acting proportionately and was therefore acting legally.

The Committee agreed with the Adviser that the editorial purpose of interviewing the two
Israelis had been to explore with them the Israeli mindset, in the context of increasing
clamour for Israel to halt its bombardment because of the mounting civilian casualties.
Whilst the legality of Israel’s actions was clearly the subtext to the discussion, the
Committee agreed with the Adviser that it was not the main focus and that there was no
requirement for an alternative view as to the legality of the Israeli offensive to be
presented in this programme. It was also agreed that the interviewer had provided
appropriate challenge to the points raised by the interviewees, given the context and
editorial focus of the programme.
The Committee disagreed with the complainant’s assertion that impartiality, as defined by
the editorial guidelines, meant that all points of view should be heard within one
programme; this was not a requirement of due impartiality. This view was supported by
editorial guideline 4.4.26 which stated that “For instance, it is not usually required for an
appearance by a politician, or other contributor with partial views, to be balanced on each
occasion by those taking a contrary view…”. The Committee considered that the
programme had reflected the increasing pressure on Israel as civilian casualties continued
to mount. Overall, Trustees considered that the audience would have been left with a duly
accurate and impartial impression of where the debate stood at that point in the conflict,
taking into account the subject and nature of the output.
Finally, the Committee agreed that the complaint had no reasonable prospect of success.
The Committee therefore decided that this appeal did not qualify to proceed for
consideration.
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Bible Hunters: The Search for Lost Gospels, BBC Two,
20 February 2014
The complainant asked the Editorial Standards Committee to review the decision of the
Trust Unit that the complainant’s appeal did not qualify to proceed for consideration by
the Committee.
The complaint
The complainant first contacted BBC Audience Services on 8 March 2014. He cited what
he regarded as five factual errors that indicated “bias against biblical accuracy”.
The complainant was not satisfied with the BBC’s responses; he added another point of
complaint after Audience Services’ Stage 1a response and a further five after its Stage 1b
response. He escalated his complaint to the Editorial Complaints Unit (‘ECU’) at Stage 2.
The ECU did not uphold any of the complainant’s 11 points of complaint.
Appeal to the BBC Trust
The complainant appealed to the Trust on 10 September 2014. His six main points of
concern were as follows.
Misleading statement about the Bible
There were two problems with the presenter’s statement that “Devout Christians believe
that the Bible contains the absolute word of God”:
a) The difficulty of defining which Christians were/were not “devout”.
b) The use of the word “absolute”. The basic Christian belief that the Bible was the
written word of God did not entail taking every word literally. Rather, all Scripture was
“God-breathed”. 30 Many words in the Bible were poetic; others, figures of speech. 31
They were not to be taken “absolutely”, but to be understood in context and in the
way that they were intended to be understood.
Inaccuracy about first attack on reliability of the Gospels
The presenter’s claim that the Gospels’ reliability first came under attack 200 years ago
was incorrect. Christian beliefs had been attacked from the earliest days. 32 The
documentary evidence about Jesus came under immediate attack. This historical fact was
well-attested by ancient documents from the various early disputes.
One-sided statements about fixing the canon of Scripture
It was claimed that the discovery of the “Bartholomew Text” raised questions about how
the canon of Scripture was fixed; yet there was no attempt to review this, nor was there
any comment on how Christians reviewed the various documents and sought to ensure
the apostolic authority of the New Testament (‘NT’) canon. The lack of such review was a
clear indication of bias.

30

2 Timothy 3:16.

31

John 16:25.

32

Matthew 28:11-15; Romans 3:8; 2 Peter 3:15–16.
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Invention of a controversy
The presenter’s [sic] 33 question “Did this even mean that the Gospels themselves didn’t
transmit the whole of Jesus’ teaching?” was deceptive, because the Gospels did not claim
to transmit the whole of Jesus’ teaching. Indeed, John’s Gospel 34 stated clearly that Jesus
said and did more than could be written down. This was obvious to anyone who had
transcribed even a single speech. Christians did not believe the Bible contained every
saying of Jesus. Thus, the presenter invented a controversy and later used the phrase “as
we know it” 35 to make that controversy appear relevant today.
Selection of evidence
Although the BBC claimed in correspondence that “[e]vidence and interpretation of
evidence was the programme’s drive”, the series failed to consider other manuscripts.
Thus, it presented only evidence that supported the claim that the Bible was inaccurate.
Such selection was another form of bias. An accurate documentary needed to present
examples from both sides of a dispute. The programme’s investigation was completely
unacceptable in this respect.
Selection of interpreters
The experts consulted to interpret the evidence all seemed to view the Bible as inaccurate
– especially a Professor of Greek Literature and Culture from the University of Cambridge
who made frequent appearances. There was no apparent consultation of experts with a
different opinion. 36
The Trust Unit’s decision
The relevant correspondence was reviewed by the Trust Unit and by the Senior Editorial
Complaints Adviser. An independent editorial adviser viewed the programme in question.
The Senior Editorial Complaints Adviser (‘the Adviser’) acknowledged the strength of the
complainant’s feelings, but for the following reasons considered the appeal did not have a
reasonable prospect of success.
The Adviser considered this appeal against the Editorial Guidelines on Accuracy and
Impartiality. The full text of the guidelines can be found at:
http://www.bbc.co.uk/editorialguidelines/guidelines.
The Adviser noted that, for the purposes of the Editorial Guidelines, accuracy and
impartiality are not absolute notions. Rather, the applicable standard of ‘due’ accuracy
and impartiality varies according to certain factors relating to the output in question. With
regard to due accuracy, Editorial Guideline 3.1 states:
“… The term ‘due’ means that the accuracy must be adequate and appropriate to
the output, taking account of the subject and nature of the content, the likely

33

The question was, in fact, posed by an expert contributor.

34

Chapter 21, verse 25.

35

This is a reference to the presenter’s statement (at 04:00) that “Devout Christians believe that the Bible contains the

absolute word of God; yet here was startling evidence of sayings attributed to Jesus which never even appear in the
Bible as we know it”.
36

The complainant cited John Lennox, Alister McGrath and Tom Wright in the UK, and Don Carson, Douglas Moo and Al

Mohler in the USA.
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audience expectation and any signposting that may influence that expectation.
…” 37
The Introduction to the Impartiality guidelines 38 describes ‘due’ impartiality in
corresponding terms.
The Adviser considered that this was broadly understood by audiences – and meant that
what was required in terms of accuracy and impartiality varied. For example, a serious
subject reported in the news demanded more stringent levels of accuracy and impartiality
than if the same subject were referred to in a topical news panel programme. It also
reflected that audience expectations were significant in terms of deciding the appropriate
level of accuracy and impartiality.
With regard to the subject and nature of the content in this case, the Adviser noted that
the programme in question was the second part of a two-part documentary series.
The series concerned the work and discoveries of 19th- and early-20th-century biblical
archaeologists, and included contributions from a number of expert commentators. It
was presented by an archaeologist and anthropologist who specialises in the prehistory,
palaeoenvironments, genetics, and religious traditions of the Middle East.
The series approached its subject from an archaeological perspective. The Adviser
considered this to be particularly significant because, as discussed further below, she
believed the complainant had approached the programme primarily from a hermeneutic 39
perspective, and had judged it by reference to considerations that were beyond the
programme’s editorial remit. The Adviser agreed with the statement in the BBC’s
Stage 1a response that:
“People have different faith perspectives and views of Scripture, but this was an
historical investigation.”
With regard to the likely audience expectation, the Adviser noted that the programme was
broadcast on BBC Two, which is a mixed-genre channel appealing to a broad adult
audience with programmes of depth and substance. 40 The Adviser believed that
familiarity with the subject of biblical archaeology could not be presumed of such an
audience.
With regard to the signposting that may influence the audience’s expectation, the Adviser
noted that the programme is described on its homepage as a “[d]ocumentary telling the
stories of the men and women who travelled across Egypt to uncover the earliest
Christian texts”. 41 The webpage of the episode in question describes it as follows:
“The Search for Lost Gospels …

37

http://www.bbc.co.uk/editorialguidelines/page/guidelines-accuracy-introduction/

38

http://www.bbc.co.uk/editorialguidelines/page/guidelines-impartiality-introduction/

39

“Concerning interpretation, especially of the Bible or literary texts”:

http://www.oxforddictionaries.com/definition/english/hermeneutic
40

http://downloads.bbc.co.uk/bbctrust/assets/files/pdf/regulatory_framework/service_licences/tv/2014/bbctwo_apr14.

pdf
41

http://www.bbc.co.uk/programmes/b03vsnxb
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Revealing the remarkable stories of the dedicated men and women who travelled
across Egypt in the 19th and early 20th century to uncover the earliest Christian
texts. Discoveries included strange zodiacs, hymns to Egypt’s solar god, and
heretical Christian texts. The finds threatened to shake the foundations of
Christianity.” 42
The lead-in to the programme stated:
“… [D]efenders of the Christian faith are stunned by attacks on the authority and
reliability of the Bible, as [Presenter] continues with Bible Hunters.”
The Adviser concluded that the programme was offered as a popular documentary for a
broad audience, and that the applicable standard of ‘due’ accuracy and impartiality was
not as high as that of a scholarly investigation for those with specialist knowledge. The
Adviser considered this to be significant because, as discussed further below, she believed
the complainant had judged the programme against a standard of accuracy and
impartiality that was not appropriate.
Editorial discretion
The Adviser noted that Article 38(1)(b) of the BBC’s Royal Charter specifies that the
direction of the BBC’s editorial and creative output is the responsibility of the Executive
Board, while Article 9(3) states that the Trust must not exercise or seek to exercise the
Executive Board’s functions.
In the Adviser’s view, several points raised by the complainant concerned the programme
makers’ exercise of their editorial discretion. As the exercise of editorial discretion was a
matter pertaining to the BBC’s editorial and creative output, it was not within the Trust’s
remit, unless it amounted to a potential breach of, for example, the Editorial Guidelines.
Editorial remit
In the Adviser’s view, it was inappropriate (and unfair to programme makers) to evaluate
an item of BBC output by reference to considerations that were beyond its creators’
editorial intentions – i.e., to judge it as if it were a different programme. Therefore, when
considering whether this programme was duly accurate or impartial, it was appropriate to
take account of its scope and approach. It was also appropriate to take account of
practical constraints such as the programme’s length.
In the Adviser’s opinion, a short series such as this could not possibly examine such a
complex subject in exhaustive detail, and its scope was necessarily circumscribed. BBC
Audience Services expressed this clearly and succinctly in its Stage 1b response:
“A two-part television series cannot realistically provide a comprehensive or
conclusive account of a subject of such enormous breadth, and editorial decisions
must be taken on what can be included.”
The Adviser agreed with Audience Services that the omission of certain material that the
complainant wished to see included was not, of itself, an indication of bias. The Adviser
noted that the programme’s approach to its subject had challenged the complainant’s
deeply-held personal beliefs and she acknowledged that some viewers may have been
42

http://www.bbc.co.uk/programmes/b03w7x1r
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offended at the programme’s content. However, she noted that there was no
requirement in the Editorial Guidelines never to cause offence – which would in any event
be an unattainable goal – but that there had to be editorial justification to include material
that might be considered offensive.
Misleading statement about the Bible
The Adviser noted the complainant’s arguments on appeal, summarised above.
The Adviser noted that, at Stage 1, BBC Audience Services quoted the presenter’s
statement “But there are deep divisions between those who consider the Bible to be the
absolute word of God and those who take a less literal view of its teachings”, from which
it argued that the programme was making the point that biblical literalism was a spectrum
on which opinion varied greatly.
The Adviser noted the ECU’s provisional findings, as follows:
•
•
•

•
•

The statement quoted by the complainant echoed the presenter’s earlier reference to
“those who consider the Bible to be the absolute word of God”, and raised the same
issue.
The Bible contained much figurative and poetic language, which it would be perverse
to construe literally.
However, the programme was concerned with a different distinction, between the
views that:
o Scripture was fixed and inerrant; and
o (encouraged by the discovery of early Gospel manuscripts and other canonical NT
books) the texts had been altered, which had implications for the sense in which
they could be considered as the word of God.
The phrase “absolute word of God” was not an entirely satisfactory summation of the
first view, but an equally brief alternative was difficult to formulate.
Both episodes contained enough context and explanation to ensure that viewers
would not be misled.

The Adviser noted that, in response to the ECU’s provisional findings, the complainant
argued that certain quoted statements revealed the programme to be an attack on the
accuracy and reliability of the Bible and on the Christian faith.
The Adviser noted that, in its finalised findings, the ECU disagreed that the quoted
statements warranted the complainant’s description. In the ECU’s view, the two episodes
reflected the likely perception (by those holding the then prevailing Protestant view of
inerrancy) that the critical scholarship in question was an attack. However, many
Christians’ faith had survived the loss of a belief in inerrancy, and Scripture was still
accepted. by those with faith. as inspired by God (albeit on the basis of a modified
understanding of divine inspiration).
The Adviser did not consider it necessary for a popular documentary for a general
audience to define the term “devout”, which she believed viewers would construe in its
widely-understood, conventional sense of “having or showing deep religious feeling or
commitment”. 43

43

http://www.oxforddictionaries.com/definition/english/devout
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In the Adviser’s view, the complainant had erroneously conflated the scholarly criticisms
that were the programme’s subject with the programme’s account of those criticisms.
The Adviser did not believe viewers would regard the programme as an attack on the
accuracy and reliability of the Bible, or on the Christian faith. The Adviser agreed with
Audience Services and the ECU that the programme provided sufficient context and
analysis to ensure that viewers would not be misled about the various views held by
Christians as to the extent to which the Bible could be regarded as the word of God.
The Adviser concluded that Trustees would be likely to decide that this point of appeal did
not raise any potential breach of the Editorial Guidelines. She therefore decided that this
point of appeal did not raise a ‘matter of substance’, and that it should not proceed for
consideration by Trustees.
Inaccuracy about first attack on reliability of the Gospels
The Adviser noted the complainant’s arguments on appeal, summarised above.
The Adviser noted Audience Services’ arguments, as follows:
•

•
•

The programme did not intend to suggest that Christianity or the Gospels first
came under attack 200 years ago but, rather, that it was subjected to rigorous
academic criticism at a time when the Church and its authority, the Bible text,
were coming under close scrutiny due to the Enlightenment and secular forces.
While a wider examination of the historical persecution of Christians would tie into
the series’ themes, this omission was a practical decision rather than a display of
bias.
The point being made – which would have been clear to most viewers – was that
this was unprecedented rigorous academic criticism, rather than general
persecution or non-belief.

The Adviser noted the ECU’s provisional findings, as follows:
•
•

Christian belief had come under attack since the earliest days of the faith –
indeed, since before the canonical Gospels were written. 44
However, it was clear from the context that the presenter was referring not to
Christian belief in general, but to the Church’s long-established view of the
character of the NT texts, which came under unprecedented attack as a result of
the discoveries in question.

The Adviser noted that, in response, the complainant contended that the ECU’s argument
relied upon an erroneous distinction between Christian belief and the character of the NT
texts, the long-established view of which, in the opinion of the complainant, was that they
were infallible and inerrant as originally given. The view was now, according to the
complainant, that the current NT text was as near as possible to the original, that in a few
instances there was still doubt about its precise form, but that these were of minor
importance and none affected the NT’s essential teaching. 45
The Adviser noted that, in its finalised findings, the ECU argued:

44

The ECU cited Romans 3:8 and 2 Peter 3:15–16.
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The complainant cited The Lion Handbook to the Bible (2nd edn, 1983) p 73.
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•
•
•
•

While it might be agreed that Christian belief could not be separated from the NT
texts, the Church predated most or all of those texts, and the two were necessarily
distinguishable.
While Christian belief and the NT texts might be inseparable, it did not follow that
Christian belief entailed a certain view of the texts’ character.
Even if we now had a text as near as possible to the original, in the absence of the
original we could not know how closely the two corresponded.
Even if we possessed the original text, that would not dispose of the question of what
it meant. Ecclesiastical history showed that a view of the NT texts as infallible and
inerrant did not necessarily lead to hermeneutic or doctrinal unanimity.

The ECU therefore concluded that its distinction between Christian belief and the
character of the NT texts was a legitimate one.
The Adviser agreed with Audience Services and the ECU that the programme provided
sufficient context and analysis to ensure that viewers would not be misled about the
distinction between – on the one hand – attacks on Christianity and its beliefs, dating
from its outset and – on the other hand – relatively recent academic criticisms concerning
the canonical texts, arising from the discoveries that were the programme’s subject.
The Adviser concluded that Trustees would be likely to decide that this point of appeal did
not raise any potential breach of the Editorial Guidelines. She therefore decided that this
point of appeal did not raise a ‘matter of substance’, and that it should not proceed for
consideration by Trustees.
One-sided statements about fixing the canon of Scripture
The Adviser noted the complainant’s arguments, summarised above.
The Adviser noted Audience Services’ argument that, while a wider examination of the
formation of the canonical Bible would tie into the series’ themes, this omission was a
practical decision rather than a display of bias.
The Adviser noted the ECU’s provisional findings, as follows:
•
•

The programme included an account of Athanasius’ letter to churches and
monasteries, setting out the 27 canonical books.
Although the programme did not go into detail about the various efforts that had
preceded this, or the tests that had been applied, the context 46 made clear that the
process was one of discernment as to authenticity, so the programme was not onesided in this respect.

The Adviser noted that, in response, the complainant argued that (contrary to the ECU’s
view) the presenter’s comments on Athanasius were negative, not positive. The
presenter’s statement, “This was the time when Christianity was being moulded into the
state religion of the Roman Empire …” implied that the Roman authorities had had a
major role in shaping the Christian faith. This contradicted the ECU’s claim that the
context made clear that the process was one of discernment as to authenticity. The
canon of Scripture was known to have been under review long before Athanasius, and
was not devised by him because “Christians would need a fixed canon” as the programme
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I.e., the identification of texts of a gnostic tendency as heterodox.
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suggested. The fragment of Muratori and the writings of Ireneaus and Tertullian revealed
that this process had started as early as the late second/early third century.
The Adviser noted that, in its finalised findings, the ECU argued:
•
•
•

•

Although the programme did not go into detail about the efforts to define the canon
that predated Athanasius’ letter, the programme was not misleading.
With regard to the statement concerning the Roman Empire, the complainant gave
too much weight to something which was at best a possible inference and was not
one encouraged by the context.
The statement concerning the Roman Empire continued “… and when the first Bibles
started to appear”. The natural inference, taking the statement as a whole, was not
that the faith was being shaped by the Roman authorities, but that the emergence of
Christianity as the state religion lent impetus to the establishment of a generally
accepted biblical text.
In any event, the account of the gnostic writings that followed made clear that the
issue addressed by Athanasius was that of authenticity.

In the Adviser’s view, the omission of an account of the earliest efforts to define the
canonical Bible: (i) was a matter of editorial discretion and therefore beyond the Trust’s
remit; and (ii) for the reasons given by the ECU, did not render the programme
inaccurate, misleading or biased.
The Adviser concluded that Trustees would be likely to decide that this point of appeal did
not raise any potential breach of the Editorial Guidelines. She therefore decided that this
point of appeal did not raise a ‘matter of substance’, and that it should not proceed for
consideration by Trustees.
Invention of a controversy
The Adviser noted the complainant’s arguments on appeal, summarised above.
The Adviser noted Audience Services’ arguments, as follows:
•
•
•

While the complainant was entitled to hold his views, they did not automatically
invalidate other interpretations or render any debate an “invented controversy”.
Throughout this series, the context was clear: primarily 19th-century discoveries and
the impact they had on the belief systems of the time.
While the complainant appeared to argue that these discoveries need not have caused
any concern or controversy, the fact remained that they did:
“The whole religious world has been agitated by the publication of the reputed
‘Sayings’ of our Lord.” 47

•

It was therefore entirely appropriate for the presenter to express this point and
discuss the questions it raised.

The Adviser noted the ECU’s provisional findings, as follows:

47

Daily Chronicle, 20 July 1897.
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•

The question complained of followed a section dealing with the Oxyrhynchus papyri,
and in particular with the discovery of sayings attributed to Jesus that did not appear
in the canonical texts.

•

The presenter said:
“But the discovery also worried many defenders of the Bible text. How would
these new sayings of Jesus, not in the Bible, affect the faithful?”

•

An expert contributor (not the presenter, as the complainant alleged) continued:
“These texts weren’t in the canonical Gospels. So what was their status? Did this
even mean that the Gospels themselves didn’t transmit the whole of Jesus’
teaching? So, once again, this was risky territory for Bible-believing Christians.”

•

Whether one agreed with the expert contributor’s analysis or not, it hardly amounted
to inventing a controversy; it was simply a view as to the potentially unsettling effects
of the discovery of extra-canonical material attributed in very early sources to Jesus.

The Adviser noted that, in response, the complainant argued that the ECU seemed to be
using interviewees’ expressions of opinion to absolve the BBC of responsibility. As
producer/broadcaster, the BBC was responsible for the overall set of views that were
presented. That set of views was biased towards the claim of a controversy that did not
exist today. It was not part of orthodox Christian belief that the Bible quoted everything
that Jesus said.
The Adviser noted that, in its finalised findings, the ECU argued:
•
•

The phrase “the whole of Jesus’ teaching” could be understood in the sense of
everything Jesus said, in which sense it would be absurd to erect a controversy
around it, for the reasons the complainant had given.
However, it was clear – particularly from the programme’s discussion of the gnostic
texts – that the phrase was used in the sense of the whole content of Jesus’ teaching.
The context made it clear that the gnostic texts attributed to Jesus certain teachings
which do not appear in the canonical Gospels, and which (if accepted) would cast “the
whole” of his teaching in a different light.

The Adviser noted that the expert contributor who asked the rhetorical question “Did this
even mean that the Gospels themselves didn’t transmit the whole of Jesus’ teaching?”
was one of several experts who appeared in the programme. In the Adviser’s view, his
opinion was not presented as conclusive, and viewers were free to form their own
opinions as to the validity of his question, as the complainant had done.
The Adviser believed that viewers would be likely to infer that the contributor was
referencing the discovery of texts containing extra-canonical sayings attributed to Jesus,
and that his purpose in posing the disputed question was to raise the issue of the effects
on “Bible-believing Christians” of that discovery. It was a matter of historical record – for
example, a contemporaneous newspaper report 48 – that this discovery had had a
profoundly disturbing effect. The Adviser could not therefore agree that the programme
had “invented a controversy”.

48

Ibid.
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The Adviser concluded that Trustees would be likely to decide that this point of appeal did
not raise any potential breach of the Editorial Guidelines. She therefore decided that this
point of appeal did not raise a ‘matter of substance’, and that it should not proceed for
consideration by Trustees.
Selection of evidence
The Adviser noted the complainant’s arguments on appeal, summarised above.
The Adviser noted Audience Services’ arguments as follows:
•
•
•

The allegation of bias through selection did not consider the programme’s very clear
editorial remit.
A two-part series could not realistically provide a comprehensive or conclusive account
of a subject of such enormous breadth, and editorial decisions must be taken on what
can be included.
While a wider examination of the historical persecution of Christians, or the formation
of the canonical Bible would tie into the series’ themes, these omissions were a
practical decision rather than a display of bias.

The Adviser noted the ECU’s provisional findings, as follows:
•
•

With regard to the allegation that the series failed to consider other manuscripts, the
ECU was aware of no manuscripts that counteracted the view (encouraged by the
discovery of early NT manuscripts) that the texts had been subject to alteration.
The ECU found it difficult to envisage a manuscript which could logically have such an
effect, unless there were to be discovered a manuscript of at least a substantial
portion of the canonical books of the NT, still earlier than those featured in the series,
whose text corresponded precisely with the Textus Receptus. 49

The Adviser noted that, in response, the complainant argued that it was well known that
different manuscripts had some textual variations. Even a popular book 50 listed the
Bodmer papyri, the Chester Beatty papyri and the Codex Vaticanus. Other books also
listed the Codex Alexandrinus and the Codex Bezae. Modern Bible translations were not
restricted to the use of the Textus Receptus. This misunderstanding had probably arisen
because the programme attempted to merge a historical review with present-day
relevance. The programme also ignored the discovery of the Dead Sea Scrolls and the
impact of the Great Isaiah Scroll, which revealed that Jewish scribes achieved an
extremely high degree of accuracy over centuries of copying the Scriptures – contrary to
the programme’s portrayal of this process as error-prone.
The Adviser noted that, in its finalised findings, the ECU acknowledged that the Textus
Receptus was not the exclusive basis for modern translations. The ECU reiterated the
difficulty of envisaging the existence of manuscripts which would show that the early texts
discussed in the series had not been subject to alteration. This was not answered by
reference to the Great Isaiah Scroll, which showed that Jewish scribes maintained a high
degree of accuracy but indicated little about the transmission of early Christian texts. The
49

Textus Receptus (‘received text’) is the name given to the succession of Greek NT texts that constituted the translation

base for the original German Luther Bible, Tyndale’s translation of the NT into English, the King James Version, and most
other Reformation-era NT translations throughout Western and Central Europe. See:
http://en.wikipedia.org/wiki/Textus_Receptus.
50
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level of editorial activity seen in Codex Sinaiticus (dealt with in the preceding programme)
bespoke a very different process.
In the Adviser’s view, the selection of source materials: (i) was a matter of editorial
discretion and therefore beyond the Trust’s remit; and (ii) for the reasons given by the
ECU, did not render the programme inaccurate, misleading or biased.
The Adviser concluded that Trustees would be likely to decide that this point of appeal did
not raise any potential breach of the Editorial Guidelines. She therefore decided that this
point of appeal did not raise a ‘matter of substance’, and that it should not proceed for
consideration by Trustees.
Selection of interpreters
The Adviser noted the complainant’s arguments on appeal, summarised above.
The Adviser noted that, as the complainant first raised this point of complaint at Stage 2,
Audience Services did not have the opportunity to comment.
The Adviser noted the ECU’s provisional findings, as follows:
•
•
•

There was indeed a spectrum of viewpoints about the extent to which the NT texts
(the Gospels in particular) could be regarded as precisely accurate in a historical
sense, and the series’ contributors came from various points on that spectrum. 51
There was, however, not a spectrum of opinion with a belief in the inerrancy of
Scripture at one end and a radically critical approach at the other, such that due
impartiality required a balance between them.
Broadly speaking, there were two distinct enterprises: one in which biblical texts and
other relevant material were approached with a willingness to go where the evidence
seemed to lead, and one in which they were approached on the basis of a fixed view
of the nature of the Bible, with which the evidence must be brought into conformity.
Whatever scholarly expertise may be deployed on the second, it did not stand on the
same footing as the first, and due impartiality did not require it to be treated as if it
did.

The Adviser noted that, in response, the complainant argued that the implication that
those who believed in the inerrancy of Scripture were not prepared to go ‘where the
evidence seemed to lead’ was “an insult to all thoughtful Christians”. The complainant
accepted that some people made statements about Scripture without due consideration,
but considered it “prejudicial” to think that everyone who believed in the inerrancy of
Scripture was denying the evidence. The question of whether the Bible text could be
trusted was a crucial one for Christians, many of whom had given it very serious
consideration. They did not approach Scripture with a fixed view that it was inerrant, but
examined the claim of inerrancy to see whether it held true, and found that it did so in
the way described under the second point of appeal.
The Adviser noted that, in its finalised findings, the ECU apologised for any offence, but
maintained that the issue was not one of differing versions of the same activity, such that
due impartiality would require a balance between them (although the ECU was not
suggesting that one was legitimate and the other not).
51

The ECU cited as an example Professor Larry Hurtado of Edinburgh, who the ECU believed would probably be thought of

as towards the conservative end of that spectrum.
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In the Adviser’s view, the selection of contributors: (i) was a matter of editorial discretion
and therefore beyond the Trust’s remit; and (ii) for the reasons given by the ECU, did not
render the programme inaccurate, misleading or biased.
The Adviser concluded that Trustees would be likely to decide that this point of appeal did
not raise any potential breach of the Editorial Guidelines. She therefore decided that this
point of appeal did not raise a ‘matter of substance’, and that it should not proceed for
consideration by Trustees. Therefore, for the reasons set out above, she considered the
appeal as a whole did not have a reasonable prospect of success and she did not propose
to put it before Trustees.
Request for review by Trustees
The complainant requested that the Trustees review the decision not to proceed with his
appeal. The complainant said that just because Bible Hunters was a historical
investigation, this offered no excuse for bias or factual error. He said Christianity is the
largest religion in the world and what was at stake, as the presenter said, was “the faith
of millions, with the Bible at its heart”. The complainant noted that the Bible was of the
utmost importance to a very large number of people and deserved the highest standards
of accuracy and impartiality.
The complainant felt that editorial discretion was not an excuse for bias. He said
challenge could be achieved without distorting the content of a line of thought and that
editorial discretion had to be kept in bounds to avoid seriously misleading people.
He said his complaint had been misconstrued regarding the remit of the programme. He
said it would have been possible to include brief balancing comment and to correct
mistakes such as that the Gospels first came under attack 200 years ago. He did not think
it would require the addition of exhaustive detail that would expand the series.
The complainant noted that his appeal was not about offence, it was about distorting
truth through biased commentary, erroneous statements and a one-sided selection of
experts. He felt none of the experts appeared to be towards the conservative end of the
spectrum.
He said that other than the need for editorial discretion, most of the considerations by the
Adviser rested on the claim that the programme had provided sufficient context and
analysis to ensure that viewers would not have been misled. The complainant said that
whatever was said on the website, most viewers take the context of the programme from
what is said at the beginning and end of it. The complainant felt the Adviser’s claims were
not correct.
The complainant said that the context was that the work of the Bible hunters was
presented in a way that supported the claim that the Bible texts were unreliable and the
Christian faith did not have firm foundation: the announcement that proceeded the
broadcast implied a current perspective (“....defenders of the Christian faith are stunned
by attacks on the authority and reliability of the Bible”.); the opening statement indicated
present day relevance; the final statement in the opening section showed the programme
was designed to assess the impact of the discoveries on the foundations of the Christian
faith; the final statement of the programme confirmed this context; comments in the
programme about other Christian texts not included in the Bible contradicted the Christian
view that only the Biblical texts are the inspired word of God, without justification.
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The complainant also noted that there was an inaccuracy in that the Gnostics were
described as an elite group of Christians but that they were in fact members of exclusive
cults who claimed to have secret knowledge.
The complainant also added that he considered the ECU had expressed bias in their reply.
The Committee’s decision
The Committee was provided with the complainant’s appeal to the Trust, the response
from the Senior Editorial Complaints Adviser and the complainant’s letter asking the
Committee to review her decision. The Committee was also provided with the series Bible
Hunters.
The Committee considered that the applicable editorial standards were those of due
accuracy and due impartiality and noted that the Adviser had detailed these
comprehensively in her decision letter, concluding that
“the programme was offered as a popular documentary for a broad audience, and
that the applicable standard of ‘due’ accuracy and impartiality was not as high as
that of a scholarly investigation for those with specialist knowledge.”
It was agreed that the complainant had judged the programme against a standard of
accuracy and impartiality that was not appropriate to the output. The Committee noted
that the Adviser had explained that several points raised by the complainant concerned
the programme makers’ exercise of their editorial discretion; as the exercise of editorial
discretion was a matter pertaining to the BBC’s editorial and creative output, it was not
within the Trust’s remit, unless it amounted to a potential breach of, for example, the
Editorial Guidelines.
Trustees observed that the complainant would have liked, amongst other matters, for the
programme to consult other experts; however, Trustees agreed that the selection of
interpreters was a matter of editorial discretion and did not by itself represent a breach of
the editorial guidelines.
It was considered that the other matters which the complainant would have liked covered
were beyond the programme’s editorial remit. The Committee considered that the
programme was entitled to approach a topic from a chosen point of view and was not
persuaded that the programme was biased just because it did not cover aspects of the
subject in the manner in which the complainant would have liked. This view was
supported by guideline 4.2.5 which gave the BBC the editorial freedom to produce content
about any subject, at any point on the spectrum of debate, as long as there are good
editorial reasons for doing so.
The Committee considered that Bible Hunters was a history programme made for a
general audience. It did not consider that the programme set out to make any theological
claims regarding the validity of the Christian faith. This was, instead, a programme that
sought to consider the discovery of the earliest Christian texts and the impact of these
discoveries from a historical and archaeological perspective. The context of the
programmes ensured that audiences would not reasonably expect this programme to be a
complete and comprehensive analysis of the foundations of the Christian faith.
In light of the subject and nature of the content and the likely audience expectation,
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Trustees were not persuaded by the complainant’s view that the output breached the
guidelines on due accuracy or due impartiality. Trustees also considered that there was no
evidence to support the view that the programme had breached guideline 3.2.3 by
knowingly and materially misleading audiences.
Finally, it was observed that the complainant had argued that the Editorial Complaints
Unit had displayed bias in their response to his complaint. Trustees reviewed the
correspondence between the complainant and the ECU. They considered that the
correspondence demonstrated that the ECU had provided a reasonable and appropriate
response to the complainant. They had simply disagreed with the complainant and this
did not by itself suggest bias. Trustees therefore considered that the ECU had handled the
complaint correctly.
The Committee therefore decided that this appeal did not qualify to proceed for
consideration.
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BBC reporting of the Israeli-Palestinian conflict
The complainant asked the Editorial Standards Committee to review the decision of the
Trust Unit that the complainant’s appeal did not qualify to proceed for consideration by
the Committee.
The complaint
The complainant first contacted the BBC on 1 April 2014 complaining that the BBC was
failing to give fair and balanced coverage to the Palestinian-Israeli conflict because it had
recently covered news stories about an alleged arms shipment to Gaza and the building of
a tunnel but had not reported on the killing of 57 Palestinians by Israeli forces since the
beginning of the peace process.
He was sent responses at Stage 1a and 1b from BBC Audience Services. He remained
dissatisfied and renewed his complaint. He received a Stage 2 response from the Head of
Editorial Standards, BBC News, which did not uphold the complaint.
Appeal to the BBC Trust
The complainant appealed to the Trust in September 2014. He argued that by focusing
news coverage on arms shipments to Gaza and the tunnels whilst not reporting on the
killing of 57 Palestinians by Israeli security forces since peace talks started, the BBC was
not giving its audiences a fair and balanced understanding of the reactions of the
Palestinian people.
He said the BBC was biased towards the Israeli narrative and he did not consider that BBC
background pieces on the conflict were sufficient to dispel the bias he perceived in BBC
coverage.
It was his view that the BBC was in breach of Clause 4.4.7 of the Editorial Guidelines,
which states:
“When dealing with ‘controversial subjects’ we must ensure a wide range of
significant views and perspectives are given due weight and prominence,
particularly when the controversy is active.”
Finally he also complained that twice at Stage 1 of the complaints process, he had
received no responses to his letters until he had escalated his complaints –to the Trust
Chairman, to Lord Hall, and also to the Complaints Manager, Editorial Complaints Unit.
The Trust Unit’s decision
The relevant correspondence was reviewed by the Trust Unit. The Senior Editorial
Complaints Adviser (the Adviser) considered that the appeal did not have a reasonable
prospect of success.
The Adviser noted that the complainant had not initially referred to specific BBC output,
but had referred to editorial decisions not to cover the deaths of Palestinians.
The complainant had first contacted the BBC on 1 April 2014 and had stated that in the
previous month, the BBC had reported stories that had been “generated by the Israeli
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side, namely the arms shipment destined (apparently) for Gaza and the story about
another tunnel being dug out of Gaza”.
He stated: “Had the Palestinians killed an Israeli the BBC would have broadcast that. But
57 Palestinians killed by the Israelis gets no coverage.”
He stated that the Palestinian deaths had taken place “since the peace talks started.”
The complainant was sent a response on 7 April which stated:
“Across our programming we have tried to explain how the current situation
started and has since developed and given air-time to representatives from across
the political spectrum.”
The complainant responded on 11 April. He repeated his complaint that he considered
the BBC did not report on Israeli violence against Palestinians, nor did it report on the
Israeli occupation of Palestinian land. He referred specifically to the 2006 report by Sir
Quentin Thomas, which stated that it continued “to be conveniently ignored”.
The complainant stated that he “listened assiduously” to BBC output for information about
world news and he stated there had been “not a single mention” of the Palestinians who
had been killed by Israel since the peace process had begun.
He stated that he did not consider the output was balanced or fair and referred to two
specific stories that he believed indicated this:
•

He queried why the BBC had not reported the killing of a young Palestinian –
Yousef Shawamrah – who had been 14-years-old. He considered that the
equivalent death of an Israeli boy would have been reported.

•

He queried why the BBC had not referred to John Kerry’s comments about the
breakdown of the peace process as being “mainly the fault of the Israelis”.

Audience Services responded on 24 June and made the following points:
•

The BBC did report killings, but did not report every death – this might be, for
example, because the circumstances around a death were unclear or because of
the other news events of the day. However, the BBC did not consider this was
evidence of bias.

•

The BBC had reported John Kerry’s comments about the peace process and had
reflected that he had said both sides had taken “unhelpful” steps; that the State
Department had subsequently stated it had not intended to apportion blame; and
that the comments made by Mr Kerry were open to interpretation.

The complainant sought to escalate his complaint to the Editorial Complaints Unit. He
was sent a further response from Audience Services which referred to the deaths of three
Palestinians that had been reported by BBC Online: http://www.bbc.co.uk/news/worldmiddle-east-26695804
As his complaint did not relate to specific output, it was referred from the ECU to the
Director of News. He received a Stage 2 response on 28 August from the Head of
Editorial Standards, BBC News who acknowledged that: “…there will always be stories or
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issues which the BBC could cover better… journalists are human beings, not computers,
and journalism is not a precise science”. He was not sure how the complainant had
arrived at a total of 57 Palestinian deaths at the date when he had written – but
presumed this was a calculation over a period rather than the deaths caused in one
incident. He also made the following points:
News judgements are relative – and will depend on the other stories that are
running on the same day, so that not every death will be reported.
• The BBC aimed to “…paint an accurate and balanced picture of the overall conflict
over time, including the fact that more Palestinians tend to die each year than
Israelis”.
• In terms of the Thomas report, he noted that this was [eight] years old but
considered the complainant had not quoted it accurately. He referred to the
following excerpt of the report:
•

“Our assessment is that, apart from individual lapses, there was little to
suggest deliberate or systematic bias. On the contrary, there was evidence
of a commitment to be fair, accurate and impartial. There is high quality
reporting from location, some outstanding current affairs programmes and
the website provides much valuable historical and other context.”
The Adviser said her role was to decide whether the substance of the complaint was
capable of being judged with reference to any of the BBC’s Editorial Guidelines – which
can be found in full at the following address: www.bbc.co.uk/editorialguidelines.
She noted that the complainant considered the Guideline relating to “Controversial
Subjects” was relevant to his complaint. However, she considered that while the situation
between Israel and Palestine might be controversial as a whole, it did not follow that each
individual death was also controversial. She noted, though, that in any event the BBC
was required to ensure all its output was duly impartial.
The Adviser noted that the complainant considered BBC output was biased because he
said it had not covered the deaths of Palestinians at the hands of Israelis in the months
running up to the date of his complaint (1 April 2014).
He considered that the BBC’s coverage as a whole had a general tendency to bias in
favour of Israel, but he had not referred to any coverage to support this.
The Adviser noted that the complainant had been sent responses to the specific points he
had raised (querying why the death of a 14-year-old Palestinian boy had not been
reported and querying the BBC’s coverage of John Kerry’s comments regarding the peace
talks).
He had stated a number of times in his correspondence that the BBC had failed to give
any coverage to 57 Palestinians killed by the IDF during peace talks.
The Adviser noted that, as the complainant had already been advised by the Executive,
the BBC’s coverage of the Middle East conflict does include extensive background pieces
and contributions from people representing the whole range of views and perspectives
about it. The Adviser also noted that the Head of Editorial Standards, BBC News, in his
response at Stage 2 of the complaint, had explained that the BBC could not be expected
to cover every death in the conflict; however, its intention was to paint an accurate and
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balanced picture of the conflict over time, including the fact that more Palestinians tend to
be killed (in the conflict) each year than Israelis.
The Adviser noted that the complainant had not specified the period over which the 57
Palestinians he said had died had been killed. She noted that it was extremely difficult to
search the BBC’s news archives without any detailed information about the deaths.
However, for completeness, she had referred to the website of B’Tselem (The Israeli
Information Center for Human Rights in the Occupied Territories) for references to
Palestinian deaths in the months leading up to the complainant’s first letter to the BBC.
She considered information on the site from the beginning of 2014.
The first Palestinian death it reported was on 3 February – this related to a shooting that
had taken place on 20 December of Odeh Hamad. This had been reported at the time of
the shooting by the BBC at the following link: http://www.bbc.co.uk/news/world-middleeast-25470126
On 11 February, the site reported the autopsy report into the death of Wajih a-Ramahi,
who had been shot on 7 December. The Adviser could not find a reference to his death
being covered by the BBC.
On 4 March, the site reported that in the previous three months there had been a spike in
the number of civilians who had been killed near the separation border with Gaza. The
site noted there had been five deaths in that time and gave the following names of
individuals:
•
•
•
•
•

Odeh Hamad
Adnan Abu Khater
Bilal Aweidah
Ibrahim Mansur
Amneh Qdeih

The Adviser noted that the BBC had reported the death of Odeh Hamad. Differences in
spelling and detail meant it was difficult to be certain that BBC coverage related to the
same events. However, it appeared that the BBC had also covered the death of Adnan
Abu Khater, Ibrahim Mansur and Amneh Qdeih. The reports can be found at the
following addresses:
http://www.bbc.co.uk/news/world-middle-east-25470126
Odeh Hamad
http://www.bbc.co.uk/news/world-middle-east-25597460
Adnan abu Khater
http://www.bbc.co.uk/news/world-middle-east-26180613
Ibrahim Mansour
http://www.bbc.co.uk/news/world-middle-east-26397750
Amneh Qdeih
She further noted a report into an Amnesty International report that Israel had used
“excessive and reckless force in the occupied West Bank” which also referred to 40
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Palestinian deaths in the area over the previous year. This article can be found at the
following link: http://www.bbc.co.uk/news/world-middle-east-26371652
The Adviser noted there were no other Palestinian deaths listed by B’Tselem before the
time when the complainant first contacted the BBC.
The Adviser did not have the resources to carry out an equivalent search of TV or radio
output but considered that in any event Trustees would be likely to conclude there was no
evidence to support the complainant’s principal complaint that the BBC had ignored the
deaths of Palestinians and that this was indicative of bias. Therefore, the Adviser did not
consider that the complaint had a reasonable prospect of success on this point and did
not propose to put it before Trustees.
Next, the Adviser turned to the complaint about complaints handling and considered
whether this had a reasonable prospect of success. She noted that the complainant had
not had a response from the BBC on two occasions, until he had sent further prompts.
However, she noted that on both occasions BBC Audience Services had notified the
complainant that there could be a delay and they had also apologised by letter on 20
August, for the delay in responding.
Therefore the Adviser considered that this element of the appeal too did not have a
reasonable prospect of success and she did not propose to put it before Trustees.
Request for review by Trustees
The complainant requested that the Trustees review the decision not to proceed with his
appeal. He considered that his appeal had been rejected on technical grounds which he
noted were no doubt valid when taken in isolation. For example, the Senior Editorial
Complaints Adviser had said that he had not specified the time over which the 57 deaths
had taken place. He noted that she had provided examples of online reporting but had
not provided examples of the “much more important” radio and television broadcasts.
The complainant said Palestinians in the Occupied Territories lived with conditions of
continuous oppression, provocation and humiliations and that Palestinians were frequently
killed by the Israeli Defense Force but also by settlers. He said this affected their
reactions. He said this background needed to be understood by the public if they were not
to be left with the biased understanding that it is the Israelis who are the victims and the
Palestinians the culprits.
The Committee’s decision
The Committee was provided with the complainant’s appeal to the Trust, the response
from the Senior Editorial Complaints Adviser and the complainant’s letter asking the
Committee to review her decision.
Trustees noted the assertion in the complainant’s request to review the Adviser’s decision
that his complaint had been rejected on “technical grounds” because he had not specified
the period over which the 57 Palestinian deaths he alluded to had occurred. It was
observed that, in the absence of the data, the Adviser had suggested a nominal
timeframe of the months leading up to the lodging of the complaint and, referencing a
normally reliable human rights group, had attempted to match recorded Palestinian
deaths with BBC Online coverage (or the absence of it). She had noted that this sample
period demonstrated that in the main the BBC had not ignored such deaths. The
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Committee considered that the Adviser had adopted a valid and proportionate approach
to the allegation and that the results gave them the same reassurance as they had the
Adviser, i.e. that the coverage of the majority of the relevant deaths on the news pages
of the BBC website demonstrated that the BBC did not ignore Palestinian deaths.
The Committee noted the complainant’s assertion that the examples from the BBC’s
online platform were not observable “in the much more important headline radio and tv
broadcasts”. The Committee considered that such a conclusion could not be drawn from
the Adviser’s response, which had noted instead that the resources required to carry out
an equivalent search of television or radio output were not available to her but that “there
was no evidence to support the complainant’s principal complaint that the BBC had
ignored the deaths of Palestinians and that this was indicative of bias”. The Committee
considered that, whilst online was a different platform, Trustees did not agree it should be
readily dismissed as less important than radio and television.
Trustees considered that alongside the specific data from online coverage of Palestinian
deaths the complainant had also received detailed explanations at each stage of the
process as to the editorial considerations which underpin programme makers’ decisions
about coverage of any story.
Finally, Trustees observed that they had not been presented with any evidence which
indicated that the editorial guidelines on impartiality had been breached. It was therefore
agreed that the complaint did not have a reasonable prospect of success.
The Committee therefore decided that this appeal did not qualify to proceed for
consideration.

December 2014, issued March 2015

108

Richard Bacon, BBC Radio 5 Live, 15 May 2014
The complainant asked the Editorial Standards Committee to review the decision of the
Trust Unit that the complainant’s appeal did not qualify to proceed for consideration by
the Committee.
The complaint
The complainant raised concerns about a section of the programme in which Richard
Bacon spoke with guest Nichi Hodgson about the book she was writing, The Good Girl’s
Guide to Pornography. He felt the discussion trivialised sex, was biased and promoted
pornography.
The complaint went to Stage 2 and was investigated by the Editorial Complaints Unit
(ECU) who, after considering the complaint against the Editorial Guidelines on Harm and
Offence, did not uphold the complaint. The response from the ECU noted that the Unit
was not entitled to reach a decision on whether a guest was a suitable programme
contributor; however, they did not consider that the programme segment “strayed into
explicit content or inappropriate language”.
Appeal to the BBC Trust
The complainant escalated his concerns to the BBC Trust. He felt his concerns had only
been addressed from a limited perspective and he believed there was a broader issue to
consider regarding the responsibility of everyone, including the BBC, to consider the
welfare of children and vulnerable adults. His appeal included the following points:
•

Children were particularly vulnerable.

•

The exchange between Richard Bacon and Nichi Hodgson might not in itself be
regarded as a technical breach of the BBC’s responsibility, but he still questioned
the wisdom of the BBC in: “giving air time for someone to promote her book and
views without challenge or discussion from a contrary perspective”.

The Trust Unit’s decision
The Senior Editorial Complaints Adviser (the Adviser) carefully read the correspondence
between the complainant and the BBC and listened to the relevant output. She decided
that the appeal did not have a reasonable prospect of success.
The Adviser noted that the complainant had raised concerns that the output was harmful
and offensive, particularly for young people who might have been listening. The BBC
Editorial Guidelines can be found in full at
http://www.bbc.co.uk/guidelines/editorialguidelines.
The Adviser noted that the complainant had initially contacted the BBC because he
considered the item promoted pornography. However, his appeal to the Trust related
more specifically to the requirement that the BBC should protect vulnerable people,
particularly children, from inappropriate output.
The Adviser noted that the Editorial Guidelines for Harm and Offence were intended to
protect vulnerable groups – including children – from material that might be harmful. In
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terms of assessing whether specific output would be appropriate for broadcast, the likely
audience expectation was a significant factor. The Adviser noted that the BBC Trust sets
Service Licences for all the BBC’s public services. Radio 5 Live’s remit is to: “provide live
news and sports coverage. It should be BBC Radio’s main outlet for breaking news…”
and it was also required to provide: “…a range of other programmes that inform and
entertain its listeners”.
The Adviser considered that the output of the channel was likely to appeal primarily to
adults and contained no content specifically aimed at children.
She noted that two guests were being introduced and they were due to discuss the mostshared stories on social media. The Adviser noted that the first guest had already been
introduced - the author Andrew Gimson who had written a book on Britain’s Kings and
Queens. She noted the following exchange between Mr Bacon and Ms Hodgson:
Richard Bacon: Now Nichi Hodgson is here as well – the Men’s Health
relationship columnist.
Nichi Hodgson: That’s one of my jobs yeah.
Richard Bacon: Well tell me what other jobs have you got? Don’t tell me you’re
writing an enormous book on all of the presidents of the United States.
Nichi Hodgson: Well no I’m writing a book called The Good Girl’s Guide to
Pornography actually, just in contrast, but I do – I write about sex and I write
about politics, just in separate spheres.
Richard Bacon: We spoke about this before – The Good Girl’s Guide to
Pornography. What’s the sort of thrust of – what’s the idea behind that?
Nichi Hodgson: Well it’s a bit of liberal treatise to kind of take back this idea that
porn is terrible for everybody and it’s really to sort of encourage women – if they
want to – to go look for material that they’re going to find satisfying. The erotica
industries prove they’re interested in it so it’s um…
Richard Bacon: I think that’s an interesting argument.
Nichi Hodgson: Yeah I think so, I believe in it obviously.
Richard Bacon: Well I can tell you if there’s a choice between the two books I
know where I’m going.
(laughter)
Nichi Hodgson: The thing is I like – I secretly read history books at night I think
that’s the funny thing – I’ll be reading Andrew’s book.
(laughter)
The Adviser noted that, in the exchange, the interviewee Nichi Hodgson had referred to
the book she was writing, The Good Girl’s Guide to Pornography, and said that it was
aimed at women who were interested in erotica but might not previously have sought it
out. The Adviser noted that the exchange did not include graphic or explicit language.
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The Adviser noted that the Editorial Guidelines made clear that audience expectations
would vary between the different BBC services. She noted the complainant believed the
ECU’s position was contradictory, in that the Complaints Manager had stated that the
programme was aimed at an adult audience whilst acknowledging that there might be
children also listening. She had written:
“References may be made to matters pertaining to sexual activity in many
contexts in pre-watershed output aimed primarily at adults, so long as they are
appropriately limited in recognition of the fact that there may be some children
among the audience. …In my view there was nothing explicit or prurient in this
exchange.”
The Adviser considered this was not contradictory, and it reflected the requirement under
the Guidelines to bear in mind audience expectations, which would vary between services.
She considered Trustees would be likely to conclude the output was not explicit, would
not have exceeded audience expectations for a service that was aimed at adults and met
the Guideline requirements for Generally Accepted Standards in terms of context and
editorial justification.
She acknowledged that the complainant felt the BBC was “endorsing [Ms Hodgson’s]
liberal views on porn”. However, the Adviser noted that the BBC did not endorse any
guest’s views simply by inviting them to take part in a programme. She noted that
Richard Bacon had commented, “Well I can tell you if there’s a choice between the two
books I know where I’m going”, and she considered that this statement was made in the
context of a brief and very light-hearted exchange about the comparative popular appeal
of a serious history book about British monarchs, Gimson’s Kings and Queens, and Ms
Hodgson’s less academic work, The Good Girl’s Guide to Pornography. The Adviser did
not think that, in the context of the interview, Mr Bacon’s jovial comment suggested that
the BBC was endorsing Ms Hodgson’s “liberal views on porn”.
The Adviser noted the complainant had considered the output inappropriate “…in the light
of recent cases that have come to light where people associated with [the] BBC, e.g.
Jimmy Savile, … and others have received so much publicity”.
She noted the proposed title of the book, but considered that it was clear from the
context of the interview that it was intended for women, not girls. She noted the ECU’s
statement that:
“…there’s a clear distinction to be drawn between the discussion of the legal and
legitimate use of pornography among adults, and issues of child abuse and the
use of illegal pornographic images. I don’t believe that the discussion of normal
adult sexual behaviour, which may involve the use of pornography, in any way
trivialises the gravity of sexual abuse against children or makes light of the
seriousness of the consequences for victims of it.”
She considered Trustees would be likely to agree with that analysis.
The Adviser noted that the complainant felt that Nichi Hodgson had been allowed to
“promote her book and views without challenge or discussion from a contrary
perspective”.
The Adviser noted that the ECU had addressed this point in their response as follows:
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“The ECU could investigate a claim that there had been undue prominence of a
particular product, but given that the guidelines specifically say that the discussion
of contributors’ products is perfectly acceptable on chat shows, and that this was a
very brief allusion to Ms Hodgson’s book (a similar mention having been given
earlier to Andrew Gimson’s book on kings and queens) I don’t believe any such
question arose on this occasion.”
The Adviser noted that the Guidelines on product prominence state:
Undue Prominence and Contributors
14.4.8 - We must avoid undue prominence when contributors appear on chat
shows and other programmes where they are promoting a product, such as a film,
album or book. Although proper editorial discussion is perfectly acceptable, the
related product should not normally be used as a prop unless clearly editorially
justified…
The Adviser believed that Trustees would be likely to conclude that the programme met
the Guidelines requirement for avoiding undue prominence. She agreed with the
Complaints Manager that the allusion to Ms Hodgson’s book had been brief and was
editorially justified in the context of a conversation about Ms Hodgson’s work. She noted
too that an earlier guest on the programme, Andrew Gimson, had referred to his own
history book about British monarchs.
For completeness, the Adviser noted that the Royal Charter and the accompanying
Agreement between the Secretary of State and the BBC drew a distinction between the
role of the BBC Trust and that of the BBC Executive Board, led by the Director-General.
“The direction of the BBC’s editorial and creative output” was specifically defined in the
Charter (article 38, (1) (b)) as a duty that was the responsibility of the Executive Board,
and one in which the Trust did not get involved unless, for example, it related to a breach
of the BBC’s editorial standards which the Adviser did not believe Trustees would consider
to be the case in this instance. Decisions relating to the choice of guests invited onto a
programme fell within the “editorial and creative output” of the BBC and were the
responsibility of the BBC Executive.
Therefore, for all the reasons set out above, the Adviser considered that the appeal did
not have a reasonable prospect of success and she did not propose to put it before
Trustees.
Request for review by Trustees
The complainant requested that the Trustees review the decision not to proceed with his
appeal. He was disappointed with the outcome because he felt the essence of his
complaint had not been recognised.
The complainant noted that the Adviser had said that from the context of the interview it
was clear the book was intended for women and not girls. He said that children had
selective hearing and would only have heard the reference to “The good GIRLS guide to
Pornography”. He suspected that young people would not have heard the point about
women.
The complainant drew Trustees’ attention to a BBC Three programme entitled Porn:
What’s the Harm? He noted some of the points made by the programme and said that it

had indicated an awareness of the dangers. He considered that these facts were long
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standing and so had not arisen since his original complaint and therefore could be
considered. He wanted his complaint assessed in the light of this programme, noting that
the presenter and the producers had approached the subject thoughtfully and sensitively.
The Committee’s decision
The Committee was provided with the complainant’s two letters of appeal to the Trust,
the response from the Senior Editorial Complaints Adviser and the complainant’s letter
asking the Committee to review her decision. They were also provided with the extract
from Radio 5 Live.
The Committee acknowledged the complainant’s points with regard to the BBC Three
programme Porn: What’s the Harm? but the Trustees agreed to confine their
consideration of his request for a review of the decision not to proceed with his appeal to
the content of the Richard Bacon programme which was the subject of his original
complaint.
The Committee concurred with the Adviser’s view that the book which was referred to in
the interview was being written for women, not girls. The reference was fleeting to a
book that was being written as opposed to already on sale. There was nothing about the
exchange that was explicit. The comment by the presenter was light hearted and was not
promotional in its effect. The Richard Bacon show included news, sport and features and
he had often mentioned books and their titles as he interviewed authors. It was part of
what the programme had regularly offered to its listeners, who were primarily adults.
The Trustees did not consider that this appeal raised a matter of substance which
warranted further investigation. They reviewed paragraph 5.10 of the Complaints
Procedure which states that:
The Trust will only consider an appeal if it raises “a matter of
substance”. This will ordinarily mean that in the opinion of the Trust there is a
reasonable prospect that the appeal will be upheld as amounting to a breach of
the Editorial Guidelines. In deciding whether an appeal raises a matter of
substance, the Trust may consider (in fairness to the interests of all licence fee
payers in general) whether it is appropriate, proportionate and cost-effective to
consider the appeal.
The Trustees decided that it would not be proportionate or cost-effective to investigate
the complaint further. There was no reasonable prospect of success for this appeal.
The Committee therefore decided that this appeal did not qualify to proceed for
consideration.
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The Battle of Arnhem (Operation Market Garden), BBC
Online
The complainant asked the Editorial Standards Committee to review the decision of the
Trust Unit that the complainant’s appeal did not qualify to proceed for consideration by
the Committee.
The complaint
The complainant contacted BBC Audience Services on 14 April 2014. He complained that
a BBC Online article on the Battle of Arnhem (Operation Market Garden) was inaccurate
and misleading, in that it failed to acknowledge the contribution made by Polish troops.
The complainant regarded this as an example of the BBC’s organisational anti-Polish bias.
The complainant contacted the BBC Trust following Audience Services’ decision not to
investigate or respond to this complaint further. The Trust remitted the complaint to the
Editorial Complaints Unit (ECU) for a Stage 2 response. The ECU did not uphold the
complaint.
Appeal to the BBC Trust
The complainant appealed to the Trust on 26 September 2014. He made the following
points.
•
•
•
•
•
•

•

•
•
•

52
53

The omission of any mention of the Polish contribution to Operation Market
Garden was a significant and misleading inaccuracy, since public interest was not
served by the denial of such “blatant factual history”.
It was harmful and offensive to make such an error, which disparaged the Polish
contribution and was insulting to the veterans and their descendants.
The lack of recognition of the Polish contribution was unfair and biased, in that it
deliberately avoided the truth.
This was part of a pattern of anti-Polish sleights by the BBC.
It was impossible to understand how the Poles could be overlooked.
Quoting a webpage concerning an annual commemoration in Driel, in the
Netherlands, of the contribution of the 1st Polish Independent Parachute Brigade
(‘the Polish Parachute Brigade’), the complainant queried how the Poles honoured
by the Dutch could be ignored by the BBC.
The ECU had argued that the context of the BBC online article was a brave plan to
shorten the war. This ignored the fact that accurate military intelligence and the
known vagaries of the weather were completely and deliberately overlooked,
thereby leading to disaster.
The article lacked balance, being a virtual homage to Montgomery’s flawed plan.
The complainant quoted historian Max Hastings’ view that “Market Garden was a
rotten plan, poorly executed”. 52
The plan did “not fail at the last minute” as the article stated, since intelligence
and advice/warnings were ignored. The complainant cited what he regarded as “a
good and balanced summary” 53 in support of this proposition.
The ECU noted that Canadian troops and the Dutch resistance were also not
mentioned, whereas the HTML links provided by the ECU in its finalised findings

Armageddon: The Battle for Germany 1944-45 (Pan, 15 April 2005).

http://www.armchairgeneral.com/market-garden-65-years-on-reflections-of-a-tragedy.htm
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•
•
•

•

showed that the Canadians were involved only in the evacuation of Allied troops,
not the assault itself. Similarly, the Dutch resistance had a peripheral role, as it
was suspected that they had been infiltrated.
Polish troops were an integral part of, and played a key role in, Operation Market
Garden, helping to save many British lives. It was a disgrace that the BBC had
overlooked the Polish Parachute Brigade.
These factual omissions could have been easily remedied, instead of dragging the
issue through the complaints process.
This mattered because, according to one online source, 54 the Polish Parachute
Brigade’s enormous service in the liberation of the Netherlands had only recently
been formally recognised; and, while for many this came posthumously, for their
family members it was no less important.
The complainant quoted the view of Major Tony Hibbert MC, that “Poles alone
held the escape line … Without this rearguard action, none of our paras would
have escaped”, 55 and (with regard to the Driel commemoration) a British
paratrooper’s acknowledgement of the Poles’ contribution. 56

As a postscript, the complainant noted that over five months had passed since his initial
complaint, whereas the BBC’s complaints system was purportedly “faster, simpler and
easier to understand”. 57
The Trust Unit’s decision
The relevant correspondence was reviewed by the Trust Unit. The Senior Editorial
Complaints Adviser and an independent editorial adviser read the article in question. The
Senior Editorial Complaints Adviser (the Adviser) acknowledged the strength of the
complainant’s feelings, but for the following reasons considered the appeal did not have a
reasonable prospect of success.
The Adviser considered this appeal against the Editorial Guidelines on the BBC’s Editorial
Values (section 1), Accuracy (section 3), Impartiality (section 4), Harm and Offence
(section 5), Fairness, Contributors and Consent (section 6) and Accountability
(section 19). The full text of the guidelines can be found at:
http://www.bbc.co.uk/editorialguidelines/guidelines.
The Adviser noted that the article was last updated on 17 February 2011 – more than
three years before the complaint had been made. She noted that the BBC’s editorial
complaints and appeals procedures stated that complaints about online content should be
made “within 30 working days of the date when it was first published online”. The
Adviser noted that the complaint had been made well outside that time frame, and
considered there were no good reasons for the delay. However, as the complainant had
already received responses at Stages 1 and 2 of the complaints process, the Adviser
decided that it would be appropriate to consider this appeal.
The Adviser also noted that, on 3 October 2014, the complainant sent the Trust Unit a
link to an article that had appeared in the Daily Mail with the headline:

54
55
56
57

http://liberationroute.com/the-netherlands/historical-location/the-poles-of-driel
http://www.youtube.com/watch?v=POi3b2QHrc0
http://www.herbertholeman.com/para/events/driel.php#Driel
Here the complainant was quoting the then Chairman of the BBC Trust:

http://www.bbc.co.uk/bbctrust/governance/complaints_framework/framework_review.html
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“Seventy years on, Arnhem has never forgotten its debt to the thousands of British
and Polish soldiers who gave their lives in ill-fated Allied plan to deliver final blow
to Hitler”
While the complainant requested that the link and headline be “added to the case file”,
the Adviser concluded that this item of non-BBC output was not relevant to the editorial
issues raised by this appeal.
The Adviser noted that certain points of appeal were worded so as to invoke the Editorial
Guidelines on the BBC’s Editorial Values (section 1), Harm and Offence (section 5) and
Fairness, Contributors and Consent (section 6). However, for the following reasons, the
Adviser believed that those guidelines were not engaged by this appeal, and that the only
applicable guidelines were those concerning Accuracy, Impartiality and Accountability.
The BBC’s editorial values
The Adviser noted the allegation that “public interest [was] not served by the denial of
such blatant factual history”.
The Adviser noted that the notion of public interest is enshrined in the BBC’s Royal
Charter, article 3(1) of which states, “The BBC exists to serve the public interest”. This is
referenced in Editorial Guideline 1.2.6, which is headed “Serving the Public Interest” and
which sets out general principles with regard to the BBC’s editorial values, rather than
prescribing specific editorial standards. 58
The Adviser considered that the true substance of this point of complaint was one of
accuracy and/or impartiality, not public interest. She therefore concluded that the appeal
did not engage the Editorial Guidelines on the BBC’s Editorial Values.
Harm and Offence
The Adviser noted the allegation that it was “harmful and offensive” to make such an
error, which disparaged the Polish contribution and was insulting to the veterans and their
descendants.
The Adviser noted that, according to the Introduction to the guidelines on Harm and
Offence, the Agreement accompanying the BBC Charter required the BBC to apply:
“… generally accepted standards so as to provide adequate protection for
members of the public from the inclusion of offensive and harmful material …”
In the Adviser’s view, this appeal did not concern any potential breach of “generally
accepted standards”, or the inclusion of any “offensive and harmful material”, in the sense
in which those phrases were used in the Editorial Guidelines. She therefore concluded
that the appeal did not engage the Editorial Guidelines on Harm and Offence.

58

This states: “We seek to report stories of significance to our audiences. We will be rigorous in establishing the truth
of the story and well informed when explaining it. Our specialist expertise will bring authority and analysis to the
complex world in which we live. We will ask searching questions of those who hold public office and others who are
accountable, and provide a comprehensive forum for public debate.”
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Fairness, Contributors and Consent
The Adviser noted the allegation that the lack of recognition of the Polish contribution to
Operation Market Garden was “unfair”.
Allegations of unfairness were considered by the Trust to be “first-party complaints”,
which could be brought only by the person who had allegedly been unfairly treated, or by
someone who had the authority to represent them. In the Adviser’s view, the fact that the
complainant was of Polish origin did not, in itself, confer first-party status upon him. She
therefore did not consider it was appropriate to consider the appeal as a first-party
complaint.
Applicable standard of ‘due’ accuracy and impartiality
The Adviser noted that, for the purposes of the Editorial Guidelines, accuracy and
impartiality are not absolute notions. Rather, the applicable standard of ‘due’ accuracy
and impartiality varies according to certain factors relating to the output in question. With
regard to due accuracy, Editorial Guideline 3.1 states:
“… The term ‘due’ means that the accuracy must be adequate and appropriate to
the output, taking account of the subject and nature of the content, the likely
audience expectation and any signposting that may influence that expectation.
…” 59
The Introduction to the Impartiality guidelines 60 describes ‘due’ impartiality in
corresponding terms.
With regard to the subject and nature of the content, the Adviser noted that the article
was a factual account of the Battle of Arnhem (Operation Market Garden). It read as if
written for readers with no prior knowledge of military history. At the end of the article,
the ‘About the Author’ section observed that the writer was the Executive Producer of the
BBC’s Battlefields series, who had made other TV series on military history, including DDay, Burma, War Walks, and Western Front. The Adviser inferred from this that readers
would be likely to regard the author’s account as reliable but (historical analysis being a
notoriously contentious discipline) not necessarily definitive.
With regard to the signposting that may influence the audience’s expectation, the Adviser
noted that the “standfirst” at the top of the article stated:
“[The Executive Producer] discovers how Operation Market Garden could have
shortened World War Two by six months, and how the plan failed at the last
moment.”
The Adviser inferred from this that readers would expect the article to examine the two
specified aspects of Operation Market Garden, rather than to offer a comprehensive
account of the whole operation.
The Adviser noted the allegation that the omission of any mention of the Polish
contribution to Operation Market Garden was a significant and misleading inaccuracy.

59
60

http://www.bbc.co.uk/editorialguidelines/page/guidelines-accuracy-introduction/
http://www.bbc.co.uk/editorialguidelines/page/guidelines-impartiality-introduction/
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The Adviser noted that Article 38(1)(b) of the BBC’s Royal Charter specifies that the
direction of the BBC’s editorial and creative output is the responsibility of the Executive
Board, while Article 9(3) states that the Trust must not exercise or seek to exercise the
Executive Board’s functions.
In the Adviser’s view, the selection of what factual matters to include in, and to exclude
from, a historical article such as this was a matter of editorial discretion. As the exercise
of editorial discretion was a matter pertaining to the BBC’s editorial and creative output, it
was not within the Trust’s remit, unless it amounted to a potential breach of, for example,
the Editorial Guidelines.
With regard to whether there had been a potential breach of the Accuracy guidelines, the
Adviser did not believe that due accuracy required a short article such as this to provide
an exhaustive account of Operation Market Garden. In any event, such an account would
clearly fall beyond the article’s editorial remit, which was set out in the standfirst: to
explain how the operation could have shortened the war by six months, and how the plan
failed at the last moment.
The Adviser noted that the Polish Parachute Brigade was one of many Allied units
involved in the operation. The Adviser acknowledged that the Polish Parachute Brigade
played a significant role in Operation Market Garden – but noted that the same was true
of other Allied units, whose contributions were similarly unmentioned because they were
not germane to the two aspects of the operation that the author wished to discuss. The
Adviser believed that due accuracy did not require a piece such as this to identify the
nationalities of all the various combatants in Operation Market Garden, or to provide an
account of the various contributions made by the many Allied fighting units.
The Adviser concluded that the omission of any mention of the Polish Parachute Brigade’s
significant contribution had not rendered the article inaccurate. It followed that it was not
necessary for the Adviser to consider the complainant’s arguments concerning the
allegedly less significant contributions of the Canadians and the Dutch.
The Adviser agreed with the ECU that the article’s sole reference to “Thirty thousand
British and American airborne troops” could have been more clearly worded by
mentioning the nationalities of other Allied forces, including the Poles. However, taking
this phrase in the context of an article in which the preponderance of relevant references
were to “Allied troops” and “the Allies” (which terms included the Polish Parachute
Brigade), the Adviser did not consider that readers would be materially misled.
The Adviser concluded that Trustees would be likely to decide that this point of appeal did
not raise any potential breach of the Accuracy guidelines. She therefore decided that this
point of appeal did not raise a “matter of substance”, and that it should not proceed for
consideration by Trustees.
“Brave plan to shorten the war”
The Adviser noted the allegations: that the ECU had argued that the context of the article
was a “brave plan to shorten the war”; and that this ignored the fact that accurate
military intelligence and the known vagaries of the weather were completely and
deliberately overlooked, thereby leading to disaster.
The Adviser considered that the question of whether World War Two would have been
shortened if Operation Market Garden had succeeded was necessarily a matter of
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conjecture. The Adviser noted that the article did not claim as fact that the war would
have been shortened, but merely that the Allies “could have punched their way …”, that
their tanks and troops “might have reached Berlin …” and that the fate of post-war
Europe “might have been very different” (emphases added) – all of which was, in the
Adviser’s view, fair comment. The Adviser therefore concluded that the article was duly
accurate in this regard.
The Adviser considered that Trustees would be likely to conclude that this point of appeal
did not raise any potential breach of the Accuracy guidelines. She therefore decided that
this point of appeal did not raise a “matter of substance”, and that it should not proceed
for consideration by Trustees.
“Failed at the last moment”
The Adviser noted the allegation that the plan was always destined to fail, because
accurate military intelligence and the known vagaries of the weather were completely and
deliberately overlooked, thereby leading to disaster. The Adviser also noted the content
of the “good and balanced summary” 61 cited by the complainant.
The Adviser noted that the standfirst referred to “how the plan failed at the last moment”.
The Adviser noted that, under the sub-heading “So near yet so far”, the article stated:
“Once they [XXX corps] had taken Nijmegen bridge, only Arnhem would be left,
and the north end at least was still in British hands. It seemed that Operation
Market Garden might succeed.
“But they could not get across the bridge …”
It appeared to the Adviser that the standfirst’s claim that the plan “failed at the last
moment” was an acknowledgement of the fact that it almost succeeded. In the Adviser’s
view, the phrase “at the last moment” was a duly accurate reference to the Allied forces’
near-success, and to their failure to capture the target that would have represented
victory – the “bridge too far” 62 at Arnhem.
The Adviser agreed with the ECU that the fact that problems with the plan were
foreseen 63 did not mean that it did not fail when it did, but rather that failure might have
been avoided, and was not.
The Adviser concluded that Trustees would be likely to decide that this point of appeal did
not raise any potential breach of the Accuracy guidelines. She therefore decided that this
point of appeal did not raise a “matter of substance”, and that it should not proceed for
consideration by Trustees.
Impartiality
The Adviser noted the allegation that the lack of recognition of the Polish contribution
amounted to anti-Polish bias.

61
62

http://www.armchairgeneral.com/market-garden-65-years-on-reflections-of-a-tragedy.htm
A phrase coined by British Lieutenant General Frederick Browning, deputy commander of the First Allied Airborne

Army, who told Field Marshal Montgomery before the operation, “I think we may be going a bridge too far”.
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Most notably, by General Sosabowski (Commander of the Polish Parachute Brigade) and Major Brian Urquhart.
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As set out above, she noted that the readers would have expected the article to consider
the two elements set out in the standfirst (how Operation Market Garden could have
shortened the war by six months and how it failed at the last moment). She did not
consider readers would have expected the article to include a comprehensive list of the
different Allied forces involved and did not consider that, under the Editorial Guidelines for
Impartiality, it was required to include that information.
The Adviser therefore considered that this point of appeal too had no reasonable prospect
of success and should not be put before Trustees.
As the Adviser considered Trustees would be likely to conclude the article was duly
accurate and did not raise an issue of impartiality, it followed that she did not consider it
could be used as evidence of bias against Poland or the Polish people by the BBC.
Accountability
The Adviser noted the complaint that more than five months had passed between the
complainant’s initial complaint and his appeal.
The Adviser noted that the response targets for the different stages of the BBC’s
complaints process are set out in the BBC’s Editorial complaints and appeals
procedures,s 64 and that Editorial Guideline 19.4.2 states that “Complaints should be
responded to in a timely manner”. She acknowledged this was highly significant to
complainants and that it was frustrating waiting for long periods for a response from the
BBC.
The Adviser noted that Audience Services’ response at Stage 1a had been given more
than twenty working days after the complaint had been made. She noted that Audience
Services had acknowledged this and had stated:
“Thanks for getting back in touch. We apologise for the slight delay in replying.
“We also apologise that it appears your initial complaint was not forwarded to the
correct team. We of course regret any inconvenience caused.”
She noted that the complainant’s response at Stage 1b was made within the set time
frame. She noted that the Trust had referred the complaint back to Stage 2, and the
complainant had experienced a further delay in receiving a response from the Editorial
Complaints Unit – which the Complaints Director had given his “sincere apologies” for.
The Complaints Director had informed the complainant that he aimed to be able to
respond substantively by 24 September and had sent his provisional finding on 24
September.
The Adviser noted that there had been delays at both Stage 1 and Stage 2; however, on
both occasions the Executive had acknowledged this and apologised for it. The Adviser
did not believe this matter raised such serious issues that further action would be
required, and she considered Trustees would be likely to conclude this point of appeal had
been resolved.
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http://downloads.bbc.co.uk/bbctrust/assets/files/pdf/regulatory_framework/protocols/2012/complaints_fr_work_ed
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Therefore, for all the reasons set out above, the Adviser considered the appeal did not
have a reasonable prospect of success and she did not propose to put it before Trustees.
Request for review by Trustees
The complainant requested that the Trustees review the decision not to proceed with his
appeal. He referred to certain factual errors in his appeal and said they were not
significant.
The complainant noted that the complaints procedure said that complainants “should”
lodge a complaint about online content in 20 days as opposed to “must”. He considered
himself to be a “first party” in terms of the procedure. In any event he argued this was
academic as the complaint had progressed to this stage. He also argued that the issue
remained.
The complainant said it was disingenuous to suggest this article was not a factual
commentary but an essay on how the operation could have shortened the war. He
argued that a factual and accurate history would have been preferable. He added that
there should have been mention of those critical of the plan.
The complainant argued that only a few words were needed to at least mention the Polish
parachute brigade rather than go through the complaints procedure. He provided a link to
an account he considered balanced and informative.
The Committee’s decision
The Committee was provided with the complainant’s appeal to the Trust, the response
from the Senior Editorial Complaints Adviser, the complainant’s letter asking the
Committee to review her decisions and the article which was the subject of this complaint.
The Committee noted the complainant’s view that the article, by omitting to acknowledge
the contribution of Polish troops, was inaccurate and misleading. It was also noted that
the complainant felt this was an example of the BBC’s anti-Polish bias, and Trustees noted
a link to a report provided by the complainant which he considered to be balanced.
Trustees were aware that it was the complainant’s view that the Polish contribution
should have been mentioned in an account of the operation, and that the Adviser
considered that it was not necessary given the stated aim of the article. The Committee
was aware that the complainant felt this analysis to be disingenuous and that only a few
words would have been needed to include the contribution of the Polish Parachute
Brigade.
The Committee felt, however, that the article had not set out to cover all aspects of
Operation Market Garden and noted that the contribution of other Allied units had also
not been cited. The Committee therefore concluded that there was no reasonable
prospect of it finding there had been a breach of the guidelines on Accuracy, Impartiality
or Harm and Offence.
The Committee therefore decided that this appeal did not qualify to proceed for
consideration.
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Decision of BBC Audience Services not to respond
further to complaints about BBC Look East, 5 March
2014 and BBC London News, 28 April 2014
The complainant asked the Editorial Standards Committee to review the decision of the
Trust Unit that the complainant’s appeal did not qualify to proceed for consideration by
the Committee.
The complaint
The complainant contacted the BBC in March 2014 to express concern about a BBC Look
East news item which the complainant believed demonstrated a lack of balance in the way
it reported on career prospects in the engineering industry. The complainant understood
the report to have been in response to a government campaign to persuade more people
to take up engineering as a career. The complainant felt the report should have countered
the optimism expressed in the report by explaining that engineering was a “dead end job”
and poorly paid in comparison with other professions – which had been the complainant’s
experience.
The complainant believed that the BBC had not been impartial during the report, which
was “nothing but 5 minutes free advertising by the Engineering Institute”.
The complainant initially raised concerns with a programme researcher at BBC Look East
who took the complainant’s details and said that the producers would respond in due
course. However, the complainant did not hear back from them.
The complainant wrote to the BBC Director-General on 28 April 2014 with details of the
complaint. The complainant also attached a second complaint to illustrate the point about
the BBC’s lack of impartiality. The complainant referred to a BBC London News report of
28 April 2014 about a prisoner who had been awarded compensation for the loss of
personal items. The complainant said that no attempt was made to give the other side of
the story, “i.e. that the loss was at best gross neglect in a public office by the prison
warders concerned…”
Audience Services responded on 19 May 2014, acknowledging the complainant’s concerns
about the engineering news story. They explained that
“…it’s not always possible or practical to reflect all the different opinions on a
subject within individual programmes. Editors are charged to ensure that over a
reasonable period they reflect the range of significant views, opinions and trends
in their subject area. The BBC doesn’t seek to denigrate any view, nor to promote
any view. It seeks rather to identify all significant views, and to test them
rigorously and fairly on behalf of the audience.”
The complainant did not correspond further about this complaint within the 20 working
days timeframe stipulated in the complaints procedure.
The complainant received a response dated 14 July 2014 from BBC Audience Services
which addressed the second complaint, about BBC London News reporting about a
prisoner who received compensation for the loss of his personal belongings while in
prison. Audience Services stated:
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“I am sorry that previously we did not address your concerns regarding BBC
London News broadcast 28 April. We did research the matter when you registered
your complaint but I am afraid that we failed to include this in our response. For
this, we can only apologise and provide you with our response now.
“We appreciate you feel that other details relating to the story of compensation for
[the prisoner] should have been included in our report. However, there is only
limited airtime to devote to each item and it is not always possible to explore
every aspect of a story. Nonetheless, we feel that our report was balanced,
accurate and provided viewers with sufficient information to reach their own
conclusions.
“It may also be worth bearing in mind that our online coverage of [name] covered
his acquittal of the charges he faced for attacking the prison guards at the time of
that case [LINK] further details about his successful compensation claim [LINK].
“With regards to your additional comments about BBC Look East, I must tell you
that we consider these to be ‘out of time’ as, after we replied to you on 19 May,
you failed to respond within 20 working days. Therefore we will not address your
further points.”
The complainant was advised that Audience Services did not intend to correspond further
as they had nothing to add to their correspondence and considered there was no
evidence that any Editorial Guidelines had been breached. Audience Services said that the
complainant could appeal against this decision to the BBC Trust.
Appeal to the BBC Trust
The complainant appealed to the BBC Trust on 31 July 2014. The complainant appealed
on the substance of both complaints.
•

BBC London News: report about prisoner receiving compensation for loss
of belongings. The complainant said that the report
•
•

•

was either a wilful lie or else the BBC was wilfully deluding itself.
was almost identical to a report which appeared in the ‘Metro’ London
newspaper that day, which the complainant considered showed that the BBC
was uncritically repeating a government press release supporting the Prison
Service.

BBC Look East: report about engineering career prospects
•
•
•

The complainant said that there had been no notification of any time limit.
In any event, the complainant said that Audience Services had no power to
impose arbitrary time limits which had the effect of removing liability from
themselves.
The complainant reiterated concerns about the report’s lack of balance in
showing “a class full of girls all happily enjoying engineering projects followed
by 5 minutes of free advertising by an engineering institute…”.
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The Trust Unit’s decision
The Senior Editorial Complaints Adviser (the Adviser) decided that the appeal did not have
a reasonable prospect of success.
The Adviser acknowledged the complainant’s concern that the complaint about the report
in BBC Look East about engineering career prospects had been judged to be ‘out of time’
by Audience Services, and she also acknowledged that the complainant considered this
was not something Audience Services had the power to do. She also noted that the
complainant said there had been no notification of a time limit.
The Adviser noted that the Editorial complaints and appeals procedure is published on the
BBC website and the most recent version can be found at
http://downloads.bbc.co.uk/bbctrust/assets/files/pdf/our_work/complaints_framework/20
12/editorial_complaints.pdf
She noted the following information about time limits for making complaints:
3.1
If you are dissatisfied with the BBC Executive’s reply at Stage 1a, please contact
BBC Audience Services … within 20 working days of the date on which you
received the response at Stage 1a. If you write after that time, please explain why
your complaint is late. Exceptionally, the Executive may still decide to consider
your complaint, if it decides there was a good reason for the delay. If the
Executive decides not to consider your complaint because it is late, you can ask
the Trust to review that decision…”
The Adviser noted the complainant’s points about the delay in sending the Stage 1b
complaint and understood this to have been because of general lack of time and not
having access to a printer. However, she noted that time limits were in place with good
reason; they allowed complaints to be considered in an efficient way, it became
increasingly difficult to investigate complaints properly as time passed and the complaints
framework was intended to work proportionately in the interests of all licence fee payers.
The Adviser considered Trustees would be likely to conclude that the reasons given by the
complainant for the delay in pursuing the complaint were not sufficient to justify an
exception to the time limit set out in the complaints procedure.
The Adviser also considered that Trustees would be of the view that Audience Services’
Stage 1a response, dated 19 May 2014, outlined the BBC’s editorial position accurately
and reasonably in terms of the BBC Editorial Guidelines on due Impartiality which state:
4.1
Due impartiality is often more than a simple matter of ‘balance’ between opposing
viewpoints. Equally, it does not require absolute neutrality on every issue or
detachment from fundamental democratic principles.
4.2.3
We seek to provide a broad range of subject matter and perspectives over an
appropriate timeframe across our output as a whole.
4.2.4
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We are committed to reflecting a wide range of opinion across our output as a
whole and over an appropriate timeframe so that no significant strand of thought
is knowingly unreflected or under-represented.
Audience Services stated:
“… it’s not always possible or practical to reflect all the different opinions on a
subject within individual programmes. Editors are charged to ensure that over a
reasonable period they reflect the range of significant views, opinions and trends
in their subject area. The BBC doesn’t seek to denigrate any view, nor to promote
any view. It seeks rather to identify all significant views, and to test them
rigorously and fairly on behalf of the audience. Among other evidence, audience
research indicates widespread confidence in the impartiality of the BBC’s
reporting.”
The Adviser therefore decided that Trustees would be of the view that Audience Services
had provided a reasoned and reasonable response at Stage 1a and had also acted
reasonably in closing down the complaint at Stage 1b because it was submitted outside
the timeframe specified in the Complaints Procedure. She decided that an appeal against
the decision of Audience Services not to respond further to the complaint because it was
out of time did not have a reasonable prospect of success.
With regard to the complaint about BBC London News, the Adviser noted that Audience
Services had apologised in their response of 14 July 2014 for their failure to respond to
the complainant’s concerns.
They had now issued their response and she did not believe that the matter raised such
serious issues that further action would be required. She considered that Trustees would
be of the view that this aspect of the complaint was resolved.
With regard to the content of the response, the Adviser noted Audience Services’
statement that:
“our report was balanced, accurate and provided viewers with sufficient
information to reach their own conclusions.”
The Adviser noted that the complainant stated in the appeal that the BBC’s report was
almost identical to the report in that day’s edition of the ‘Metro’ newspaper. However, she
noted that the Royal Charter and the accompanying Agreement between the Secretary of
State and the BBC drew a distinction between the role of the BBC Trust and that of the
BBC Executive Board, led by the Director-General. “The direction of the BBC’s editorial
and creative output” was specifically defined in the Charter (article 38, (1) (b)) as a duty
that was the responsibility of the Executive Board, and one in which the Trust did not get
involved unless, for example, it related to a breach of the BBC’s editorial standards which
the Adviser believed Trustees would be likely to conclude did not apply in this case.
Decisions relating to the editorial content and presentation of news reports fell within the
“editorial and creative output” of the BBC and were the responsibility of the BBC
Executive. The Adviser believed that Trustees would be of the view that the manner of
the reporting about [the prisoner’s] compensation was an editorial decision for which
responsibility rested with BBC London News rather than the Trust.
On this part of the complaint also, the Adviser believed that Trustees would consider that
Audience Services had provided a reasoned and reasonable response to the complaint.
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She considered there was no reasonable prospect of success for the appeal on the second
complaint either, and therefore decided that it should not proceed further.
Request for review by Trustees
The complainant requested that the Trustees review the decision not to proceed with the
appeal. The complainant noted that the BBC had provided its reply in two parts. A
response was sent on 14 July 2014 and the complainant had appealed (on both parts) on
31 July, which was within the 20 working day period.
The complainant said that there was no claim that anyone is obliged to see the procedure
on the website before making a complaint. The complainant had not seen the procedure.
No time limit was given in the first letter and so the complainant had not sought to give
reasons for a delay but only explain what had occurred.
The complainant felt that the people who had suffered from any delay (which had not in
any event taken place) were those who may have been influenced by the reports and the
prisoner who had been denied justice. A balancing programme had not been made for
either programme.
The complainant compared the alleged failure to meet the time limits with the failure by
Audience Services which the Adviser had accepted because they had apologised.
The complainant alleged that there was a deliberate policy of putting Government press
releases through BBC local news uncritically and enhancing the stories.
It was noted that the Adviser had said the BBC sought to identify all significant views and
to test them rigorously and fairly on behalf of the audience. The complainant said there
had been no attempt to identify a view or say it was not significant.
In the context of value for money, the complainant objected to the fact that it cost money
to defend this complaint and that putting out balancing programmes would have dealt
with these matters a long time ago.
The complainant said the Adviser had not denied the two reports originated from press
releases. It was disingenuous to say that the Executive decides which news stories to run
and that the Trustees had no jurisdiction because the Trustees had a remit to decide if
the Editorial Guidelines had been breached.
The complainant argued that no reasonable editor could have taken the decision to
rubber stamp and enhance these stories and so the stories had had no editorial
consideration. The short time available for the story was not relevant. The complainant
explained how both stories could have been reported.
The Committee’s decision
The Committee was provided with the complainant’s appeal to the Trust, the response
from the Senior Editorial Complaints Adviser, the complainant’s letter asking the
Committee to review her decision and the complainant’s correspondence with the BBC as
well as the items which were the subject of the complaint.
The Committee agreed that the complaint about the report in BBC Look East about
engineering career prospects had been submitted out of time.
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In terms of the substantive complaint about the BBC’s reporting on career prospects
within the engineering industry, the Committee noted that the complainant was
expressing personal views. Due impartiality did not require an item on careers in
engineering to include a view that engineering as a career was “poorly paid” and a “dead
end job”. Trustees did not consider that this kind of view had to be included in order to
achieve due impartiality in such an item. The Committee considered that if it took this on
appeal, it would reach the conclusion that Audience Services had been correct to close
this complaint both because it was out of time and because it did not raise a possible
breach of the BBC’s Editorial Guidelines.
Turning to the issue of a court awarding compensation to a prisoner whose belongings
had been lost, Trustees noted that the complainant was again seeking the inclusion of a
personal opinion which in this case included the complainant’s view that the loss of the
prisoner’s belongings was the responsibility of the warders and that the cost of the case
should have been paid for from the salary of the relevant Minister and staff of the Prison
Service. Trustees did not consider that the inclusion of these opinions was required in
order to achieve due impartiality. The Committee considered that the complaint did not
raise a breach of Editorial Standards and that responsibility for decisions about whether or
how to run the story lay solely with the Executive. The Committee considered that the
decision to close down the correspondence had been correct under the terms of the BBC’s
complaints procedure.
In both cases the Committee did not consider that it was appropriate, proportionate or
cost-effective to take this matter on appeal. The complaints did not have a reasonable
prospect of success.
The Committee noted that the Executive had apologised for the delays in dealing with the
second complaint about a prisoner who received compensation for the loss of his personal
belongings while in prison, and Trustees considered this aspect of the complaint resolved.
The Committee therefore decided that this appeal did not qualify to proceed for
consideration.
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Decision of BBC Sport not to respond further to a
complaint about an item on the BBC website on 20
August 2014 about the jailing of a man involved in a
hit-and-run killing in Glasgow
The complainant asked the Editorial Standards Committee to review the decision of the
Trust Unit that the complainant’s appeal did not qualify to proceed for consideration by
the Committee.
The complaint
The complainant emailed on 20 August 2014 to ask why a news item entitled “Rangers
fan who killed woman in hit-and-run after match is jailed” had referred to the football
supporting habits of the driver concerned. He also asked why the item was to be found on
the BBC Sports webpage for Rangers Football Club. He said the item was another
example of the ongoing bias against Rangers at BBC Scotland.
The complainant received a response from BBC Sport the following day which stated:
“I can assure you that the positioning of this report was not intended to be
venomous, have a dig at Rangers or be biased in any way.
“Let me explain how it happened. Our Rangers page is an automatic index. That
means stories are assigned to subjects, such as Rangers FC, and then
automatically appear on the page, rather than being placed there by a journalist.
“In this case, colleagues in news have incorrectly assigned it to Rangers football
club. We would not want such news stories on our Rangers page.
“Since your email arrived, the story has been de-assigned from Rangers, removing
it from that index.
“I hope I made that technical explanation clear enough and I apologise for any
offence caused.”
The complainant remained dissatisfied and renewed his complaint. He considered the
article was mischievous and was evidence of bias not just in sport but across BBC
Scotland’s output. He queried whether there was a long-term fix to stop articles being
wrongly assigned to sports pages and he restated his view that the item should not have
referred to Rangers at all. He received a further response from BBC Sport which stated:
“I can only reiterate the points in my first email that it was not a sign of bias or
mischief in any way.
“In terms of a long-term fix, a style guide is being compiled for news journalists to
help them make correct decisions on the assigning of subjects to stories for sport’s
automated indexes.”
The complainant remained dissatisfied and queried how he could pursue his complaint. He
was informed the next step was an appeal to the BBC Trust.
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Appeal to the BBC Trust
The complainant appealed to the BBC Trust on 21 August 2014. He appealed on the
substance of his complaint that the BBC had failed to be impartial about Rangers Football
Club. The complainant also cited past cases that he believed demonstrated ongoing bias
against Rangers.
The Trust Unit’s decision
The Senior Editorial Complaints Adviser (the Adviser) decided that the complainant’s
appeal did not have a reasonable prospect of success.
The Adviser began by looking at the item concerned:

http://www.bbc.co.uk/news/uk-scotland-glasgow-west-28867942
She understood from BBC Scotland that the text of the story had not been changed. She
noted that the headline read: “John Henderson jailed over Audrey Gray hit-and-run
death”. She noted the complainant had stated at Stage 1 that it had originally carried the
headline: “Rangers fan who killed woman in hit and run after match is jailed".
The Adviser noted the substance of the article included the following information about
the defendant and the connection with Rangers Football Club:
The court heard how engineer Henderson ran over Ms Gray, who was from
Aboyne Street in Govan, shortly after he had been at a Rangers football match.
He had not long left Ibrox Stadium having celebrated Rangers winning the Division
Three title.
Given that the incident had taken place when the man was driving away from a Rangers
football match, the Adviser considered that there was clear editorial justification for
referring to it. She noted that, among other details, the article also referred to Mr
Henderson as an engineer and stated that he was from Renfrewshire. She considered that
details such as these were facts that were often included in news stories and she did not
consider she had seen any evidence that the inclusion of facts like these amounted to
bias. While the headline to the article did not now refer to Rangers or football, she noted
that other media outlets had referred to this – including STV and the Evening Times – and
she considered this was no more than usual journalistic practice.
The Adviser noted that the Royal Charter and the accompanying Agreement between the
Secretary of State and the BBC drew a distinction between the role of the BBC Trust and
that of the BBC Executive Board, led by the Director-General. “The direction of the BBC’s
editorial and creative output” was specifically defined in the Charter (paragraph 38, (1)
(b)) as a duty that was the responsibility of the Executive Board, and one in which the
Trust did not get involved unless, for example, it related to a breach of the BBC’s editorial
standards which did not apply in this case. Decisions relating to how to cover a news
story – including what headline to use – fell within the “editorial and creative output” of
the BBC and were the responsibility of the BBC Executive.
The Adviser noted that the complainant had originally complained that the article had
been sited on the BBC Sports webpage for Rangers Football Club and that BBC Sport had
explained that the webpage had an automated index so that stories assigned to a
particular subject would automatically appear on the appropriate page. She noted that
BBC Sport had acknowledged that the item should not have been found on the sports
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page and had apologised for the mistake. BBC Sport had informed the complainant the
story had been reassigned and she noted the complainant subsequently acknowledged
the article had been taken down from the sports pages.
The Adviser considered that Trustees would be likely to conclude the BBC had
acknowledged its mistake in assigning the item to the sports pages and had corrected the
mistake quickly and appropriately.
She noted that the complainant had been informed that siting the article on the sports
pages:
“… was not intended to be venomous, have a dig at Rangers or be biased in any
way.”
She noted too that the complainant had renewed his complaint about bias, and the
Executive had sought to assure him that the article was “not a sign of bias or mischief in
any way”.
She noted that the complainant had sought information about what measures were in
hand to stop a similar occurrence in the future and had been advised that a style guide
was being compiled for news journalists to help them make correct decisions on the
assigning of subjects to stories for BBC Sport’s automated indexes.
The Adviser noted that the previous cases cited by the complainant in his appeal as
examples of BBC bias against Rangers had already been considered by the BBC Trust. She
further noted that the Trustees had decided in March 2013 that there were not sufficient
grounds for considering an appeal alleging general bias by BBC Scotland against Rangers
Football Club. Their finding can be found via the following webpage:

http://downloads.bbc.co.uk/bbctrust/assets/files/pdf/appeals/esc_bulletins/2013/mar_201
3_2.pdf

Therefore, for all the reasons set out above, the Adviser considered Trustees would be
likely to conclude that the BBC had given a reasoned and reasonable response to the
complaint and had acted appropriately in explaining it had no further points to make in
relation to this matter. She therefore did not consider the appeal had a reasonable
prospect of success and did not propose to put it before Trustees.
Request for review by Trustees
The complainant asked the Trustees to review the Adviser’s decision. He said that his real
issue of complaint was that of overall bias against Rangers. He said that when handling
complaints, the BBC needed to “draw links between common complaints”.
The Committee’s decision
The Committee considered that the BBC Sport had dealt appropriately with the initial error
which had been corrected quickly and appropriately, and that this aspect of the complaint
was resolved.
The Committee noted that the complainant believed that the BBC had not been impartial
in its reporting, but the Committee did not consider that evidence had been presented to
indicate that this was the case.
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Therefore, the Committee considered that the response from the BBC was reasonable and
that there was no reasonable prospect of Trustees deciding that the appeal raised “a
matter of substance” as defined in clause 5.10 of the Editorial complaints and appeals
procedures:
The Trust will only consider an appeal if it raises “a matter of
substance”. This will ordinarily mean that in the opinion of the Trust there is a
reasonable prospect that the appeal will be upheld as amounting to a breach of
the Editorial Guidelines. In deciding whether an appeal raises a matter of
substance, the Trust may consider (in fairness to the interests of all licence fee
payers in general) whether it is appropriate, proportionate and cost-effective to
consider the appeal.
The Trustees decided that it would not be proportionate or cost-effective to investigate
the complaint further. It did not raise a possible breach of the BBC’s Editorial Guidelines
and had no reasonable prospect of success.
The Committee therefore decided that this appeal did not qualify to proceed for
consideration.
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Decision of BBC Audience Services not to respond
further to a complaint about a BBC News Online arts
review: “The Imitation Game to open London Film
Festival”
The complainant asked the Editorial Standards Committee to review the decision of the
Trust Unit that the complainant’s appeal did not qualify to proceed for consideration by
the Committee.
The complaint
The complainant contacted the BBC on 26 July 2014 to complain about a sentence in a
BBC News online entertainment article about a new feature film, The Imitation Game,
which he considered to be inaccurate:
“The film sees the Sherlock actor star as Alan Turing - the British computing
pioneer who cracked the German Enigma codes during World War II.”
He requested a correction be made to the article to explain that it was the Poles who
cracked the Enigma Code during World War II, and not Alan Turing.
He suggested that the BBC’s own link in the article to more information about the
cracking of the Enigma Code (http://www.bbc.co.uk/history/topics/enigma)
proved his point. He quoted from the BBC history article:
“It was only after they had handed over details to the Polish Cipher Bureau that
progress was made. Helped by its closer links to the German engineering industry,
the Poles managed to reconstruct an Enigma machine, complete with internal
wiring, to read the German forces’ messages between 1933 and 1938.
“With German invasion imminent in 1939, the Poles opted to share their secrets
with the British, and Britain’s Government Code and Cipher School (GC&CS) at
Bletchley Park, Buckinghamshire, became the centre for Allied efforts to keep up
with dramatic war-induced changes in Enigma output.”
BBC Audience Services responded to the complainant on 20 August 2014 saying that the
BBC stood by the description of the film in the article and did not consider that the BBC
History article to which the complainant referred was evidence of inaccuracy in the Arts
review of The Imitation Game.
Audience Services explained that the BBC’s online article made no reference to the Polish
contribution because it had no relevance within an entertainment report about the film
which was a dramatised account of the work of Alan Turing.
The complainant was not happy with the response and made a follow-up complaint on 20
August 2014. He made the following points:
•
•

Audience Services had not responded within 10 working days.
He referred to more articles in support of his view including:

http://www.bletchleypark.org.uk/content/hist/worldwartwo/enigma.rhtm
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He also quoted the British Ambassador:
“But it was Poland that realised that only mathematicians could break the
code. And of course, it was a Polish team of mathematicians led by Marian
Rajewski, who ultimately succeeded.”
•

He said that Audience Services were being deliberately misleading in quoting the
paragraph in their response which began:
“The first operational break into Enigma came around 23 January 1940,
when the team working under Dilly Knox, with the mathematicians John
Jeffreys, Peter Twinn and Alan Turing, unravelled the German Army
administrative key that became known at Bletchley Park as ‘The Green’.”

•

Poles broke Enigma in 1933 and if the Poles had not shared their work, Turing
would have failed.

•

He suggested that Audience Services should read the BBC online article, Poland’s
Overlooked Enigma Codebreakers: http://www.bbc.co.uk/news/magazine-

28167071

Audience Services responded at Stage 1b on 30 August 2014. They made the following
points:
•

They acknowledged that the complainant was unhappy that he had not received a
response within 10 working days but pointed out the complaints process does not
guarantee this.

•

They said the sentence in the Entertainment report to which the complainant
objected:
“The film sees the Sherlock star as Alan Turing – the British computing
pioneer who cracked the German Enigma codes during World War II”
did not state that Alan Turing was the only person to crack the Enigma code, nor
that he was the first to do it.

•

They felt the sentence was a reasonable description of Turing’s work and that it
did not go into more detail because it was part of an entertainment article rather
than a report about the history of the Enigma machine and the various efforts to
break the code.

• They said they would not engage in further correspondence on the complaint as
they did not consider that it raised a significant issue of general importance or
suggested evidence of a potential breach of BBC standards.
Appeal to the BBC Trust
The complainant appealed to the BBC Trust on 2 September 2014. He made the
following points:
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•

Audience Services had failed to answer the complaint within the timescales
specified in the BBC Complaint Procedure.

•

Audience Services had sent a “token” response nearly a month after the initial
complaint which was “factually inaccurate and selective with information to justify
an incorrect interpretation of the contentious sentence. It also provides another
example of the BBC disparaging Poles and is further evidence of a lack of
sensitivity on Polish issues”.

•

The complaint concerned “basic editorial issues of truth, fairness, bias and
accuracy. Notwithstanding the poor replies from Audience Services, they could
have been more sympathetic and less antagonistic but instead they just dug a
deeper trench”.

•

The double use of the definitive article (“the”) and the word “cracked” in the
sentence (plus “pioneer”) was taken to mean that Turing was the first to break the
Enigma code. This was factually incorrect since the code had been (first) cracked
by Poles many years previously. BBC Audience Services then took a sentence from
the Bletchley Park website and totally ignored the important first sentence on the
same web page. This was an inexcusable and deliberate oversight.

•

He quoted another BBC page: http://www.bbc.co.uk/history/people/alan_turing:
“Here he played a vital role in deciphering the messages encrypted by the
German Enigma machine, which provided vital intelligence for the Allies. He
took the lead in a team that designed a machine known as a bombe that
successfully decoded German messages.”
The complainant said that Turing therefore did not crack the code, per se.

•

He also hoped that, before replying, the BBC Trust would read “Poland’s
overlooked Enigma codebreakers”.

•

He said it was difficult in a short online NEWS article to explain the difference
between the breaking of the pre-war monthly-changing Enigma by the Poles in the
early 1930s (a remarkable feat of cryptanalysis) and the daily breaking (in nearreal time) in wartime (“operational breaking”) that Alan Turing and his colleagues
at Bletchley Park achieved (an equally remarkable feat of cryptanalysis), the latter
feat being greatly assisted by the information they gleaned from the Poles in the
summer of 1939.

•

The following sentence would have been more accurate:
“The film sees the Sherlock actor star as Alan Turing - the British
computing pioneer who HELPED crack the German Enigma codes during
World War II.”

•

Subsequently, the complainant became aware of the following online article which
he asked the Trust to consider as further evidence in support of his appeal:

http://bigstory.ap.org/article/world-engineers-honor-polish-enigma-code-breakers
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The Trust Unit’s decision
The Trust Unit reviewed the supplementary material which had been provided by the
complainant via links to various websites. The Senior Editorial Complaints Adviser (the
Adviser) decided that the appeal did not have a reasonable prospect of success.
The Adviser noted that the substantive complaint concerned a sentence in the BBC online
article which the complainant felt was inaccurate because it did not mention the Polish
contribution to the cracking of the Enigma code, and in fact, he said that it was Poles who
cracked the code first.
The Adviser thanked the complainant for providing links to the supplementary material
about the fascinating history of the Polish contribution to the cracking of the Enigma
code. She noted that much of this was published in BBC online articles and that a BBC
News Magazine online article dated 5 July 2014 featured the story of Poland’s overlooked
Enigma codebreakers which stated in the opening paragraph:
“The first breakthrough in the battle to crack Nazi Germany’s Enigma code was
made not in Bletchley Park but in Warsaw. The debt owed by British wartime
codebreakers to their Polish colleagues was acknowledged this week at a quiet
gathering of spy chiefs.”
The Adviser noted the requirement under the Editorial Guidelines that output be “duly
accurate”. This was defined as meaning:
“…that the accuracy must be adequate and appropriate to the output, taking
account of the subject and nature of the content, the likely audience expectation
and any signposting that may influence that expectation.”
The Adviser noted that the article at the centre of the complaint was about the opening of
a new biographical film drama based on the life and work of British code breaker Alan
Turing. She noted that the article was a brief entertainment report, and therefore was
not intended to be an analysis of all the historical elements surrounding the breaking of
the Enigma code.
She accepted that there was undoubtedly a fascinating story to be told of the huge
international effort and co-operation surrounding Enigma during World War II as new
evidence was uncovered and published to a wider audience, but this particular film, made
by an independent film company and being premiered at the London film festival, was not
a vehicle for such an exploration, and the BBC entertainment report was limited to a very
short description of this film. She noted that the BBC had no input at all into the content
of the film itself, nor was the BBC article an actual review of the film; it was a brief piece,
based on the film press release information, about the scheduled European premiere at
the BFI London Film Festival. It included a quote from the Festival Director, and some
very brief biographical details of Alan Turing himself.
The Adviser considered that Trustees would be of the view that Audience Services had
provided a reasoned and reasonable response to the complaint and had correctly
explained that the article
“…made no reference to the Polish contribution because it had no relevance to the
article, which was an entertainment report about a film of Alan Turing’s work.”
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The Adviser acknowledged the complainant’s view that this raised issues of accuracy,
fairness and bias. However, she did not believe that Trustees would consider that any
evidence had been presented to suggest that the article engaged the Editorial Guidelines
in any of these areas.
The Adviser noted that the Royal Charter and the accompanying Agreement between the
Secretary of State and the BBC drew a distinction between the role of the BBC Trust and
that of the BBC Executive Board, led by the Director-General. “The direction of the BBC’s
editorial and creative output” was specifically defined in the Charter (article 38, (1) (b)) as
a duty that was the responsibility of the Executive Board, and one in which the Trust did
not get involved unless, for example, it related to a breach of the BBC’s editorial
standards which did not apply in this case. Decisions relating to the content of BBC online
entertainment reports fell within the “editorial and creative output” of the BBC. The
Adviser believed Trustees would be of the view that responsibility for the wording of such
reports rested with the editorial team rather than the Trust.
The Adviser noted that the complainant had also appealed on the length of time it took
Audience Services to answer his original complaint. However, she noted that Audience
Services had correctly explained the Complaints Process in relation to this aspect of the
complaint in their response of 30 August 2014:
“We appreciate you were unhappy we did not respond to your initial complaint
within ten working days.
“Our complaints process (http://www.bbc.co.uk/complaints/handle-complaint/)
states:
“‘We email or post over 90% of replies within 2 weeks (10 working days) but
cannot always guarantee this. It will also depend on what your complaint is about,
how many others we have and practical issues such as whether a production team
is on location or otherwise away.’
“We nonetheless of course regret we didn’t acknowledge the delay in our
response.”
The Adviser considered that Audience Services had responded courteously and
appropriately. She believed Trustees would be of the view that the part of the complaint
concerning delays in responding to the complainant was resolved.
The Adviser did not consider that Trustees would be of the view that evidence had been
presented to suggest the BBC News online article provided
“…another example of the BBC disparaging Poles and is further evidence of a lack
of sensitivity on Polish issues.”
Overall, the Adviser believed Trustees would consider that Audience Services had
provided a reasoned and reasonable response to the complaint and it was appropriate for
them to say they could not respond to any further correspondence on this issue. For
these reasons she did not believe the appeal had a reasonable prospect of success and
decided it should not proceed further.
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Request for review by Trustees
The complainant asked the Trustees to review the Adviser’s decision. He said that
complaints did not appear to go to Trustees unless they had been rejected at every stage
including by the Trust Unit.
The complainant said the article was on a News page and so he would have expected that
it should not be misleading, biased or unfair; it should be accurate.
He suggested that a simple change or two, or a link to another BBC story “Poland’s
overlooked Enigma codebreakers” would have rectified the issue.
He referred to Bletchley Park and a newspaper article which both credited Polish
codebreakers for their work.
He noted his view that the BBC was biased against Polish people.
The Committee’s decision
The Committee was provided with the complainant’s appeal to the Trust, the response
from the Senior Editorial Complaints Adviser, and the complainant’s letter asking the
Committee to review her decision. The Committee was also provided with the online
article in question.
The Committee noted that the article in question was a review of the feature film The
Imitation Game, and agreed that there was no requirement for the BBC reviewer to
include a reference to the Polish contribution to the breaking of the Enigma code in the
context of such a review. This did not indicate bias. (Fairness complaints could be brought
only by first parties ie those directly affected by content because they were included in
the content or it was about them.)
Consequently, the Committee considered that the response from Audience Services was
reasonable and that there was no reasonable prospect of Trustees deciding that the
appeal raised “a matter of substance” as defined in clause 5.10 of the Editorial complaints
and appeals procedures:
The Trust will only consider an appeal if it raises “a matter of
substance”. This will ordinarily mean that in the opinion of the Trust there is a
reasonable prospect that the appeal will be upheld as amounting to a breach of
the Editorial Guidelines. In deciding whether an appeal raises a matter of
substance, the Trust may consider (in fairness to the interests of all licence fee
payers in general) whether it is appropriate, proportionate and cost-effective to
consider the appeal.
The Trustees decided that it would not be proportionate or cost-effective to investigate
the complaint further. It did not raise a possible breach of the BBC’s Editorial Guidelines
and had no reasonable prospect of success.
The Committee therefore decided that this appeal did not qualify to proceed for
consideration.
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Decision of BBC Audience Services not to respond
further to a complaint concerning an article from BBC
Online about casualty figures in the recent Gaza
escalation
The complainant asked the Editorial Standards Committee to review the decision of the
Trust Unit that the complainant’s appeal did not qualify to proceed for consideration by
the Committee.
The complaint
The complainant wrote to BBC Audience Services on 22 August 2014 concerning this
sentence from the article:
“More than 2,070 Palestinians, mostly civilians, and 66 Israelis, mostly troops,
have been killed in six weeks.”
Quoting from a range of sources, the complainant said that the BBC could not know
whether most Palestinians killed were civilians or militants:
“In 2009 the casualty ratios from the PCHR (Palestinian Centre for Human Rights)
were the ones used by the BBC, and in 2014 the BBC use the UNOCHA (UN Office
for the Coordination of Human Rights) figures that also come from PCHR. Those
figures turned out to be wrong and far more of the dead were militants. This time
Hamas has done more to disguise the militant dead as civilian and told its people
to do so.
“The Palestinian dead are almost all male and overwhelmingly adult. Gaza is half
female with a majority under 20. The ages and sex of the dead are consistent with
a majority of them being militants. The BBC should not state as a fact
that most Palestinians killed were civilians as they don’t know for certain, or even
on balance of probability, that that is the case.”
BBC Audience Services responded on 2 September 2014 stating that it had raised the
complainant’s concerns with the relevant editorial staff at the BBC News’ Middle East
Bureau and that it disputed the allegation that using numbers provided by the Palestinian
Health Ministry in Gaza and the UN indicated a pro-Palestinian bias. The response noted:
“The Health Ministry in Gaza is in touch with all the hospitals in Gaza. The Ministry
is where all deaths are registered. It is the key source of information on deaths in
the conflict for all news organisations and for other external organisations,
including foreign embassies. Israeli authorities simply do not have access to
hospitals and morgues in Gaza to provide such reporting. When the BBC reports
death tolls they are clearly attributed to the Health Ministry, so the source has
been clear in our coverage. Generally, during the conflict the Health Ministry itself
did not make claims as to what number of those killed were civilians or
combatants. They were collating information coming in from their morgues and
passing on quickly to the media a number of times each day.
“The UN has made claims as to the number of Palestinians killed and the number
of those who are civilians. The BBC reports these numbers attributed to the UN
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which is of course an internationally recognised organisation. The UN has a large
staff in Gaza who compile these reports. The question of who has officials in Gaza
collating such reports is important. Some Palestinians were killed by Israeli air
strikes when the IDF would have had surveillance of the aftermath of the strike
from the air. However, many people have been killed by sustained artillery assault
on certain areas which caused death from shrapnel fire, buildings collapsing and
other factors.
“The BBC’s approach to reporting these numbers is common to the rest of the
media. We have, however, at a number of stages during the conflict broadcast
interviews with Israeli officials who questioned the accuracy of the UN figures
produced, and suggested that in future they may be revised downwards as has
sometimes happened in previous conflicts. It’s also worth noting that Israel has
not provided evidence as to why their figures on civilian casualties differed so
significantly from the figures produced by UN officials on the ground in Gaza.”
The complainant responded on 2 September 2014 reiterating his allegation that the
figures from Palestinian sources are distorted, that the Palestine Health Ministry in Gaza is
part of Hamas. He said the age/sex profile of the victims (i.e. the majority were male)
indicated that they were not civilians.
Audience Services responded on 8 September noting that the statement in the article
(that the Palestinian casualties were mainly civilians) should have been attributed to the
UN and advising the complainant that an amendment had been made to the text to add
that information.
Regarding the accuracy of the UN figures, Audience Services said the allegations did not
suggest evidence of a potential breach of editorial standards or that the complaint had
raised a significant issue of general importance that might justify either further
investigation or a more detailed response.
BBC Audience Services said that for these reasons it would not investigate or reply
further. The complainant was advised of his option to request a review by the BBC Trust
of the decision not to respond further to the complaint.
Appeal to the BBC Trust
The complainant wrote to the BBC Trust on 8 September 2014. He noted the amendment
that had been made to the article:
“I appreciate that change, but there has been no acknowledgement of the change
anywhere in the article, nor is there any acknowledgement that the BBC do not
know whether or not most of the Palestinian dead were civilians.
“Given that it took a complaint in two stages to get the change, both facts (the
change in the article and the fact that the BBC do not know whether or not most
of the Palestinian dead were civilian) should be acknowledged at the end of the
article.”
The complainant reiterated the arguments he had made at Stage 1 that the UN was not
an impartial body and provided additional evidence as to why he considered that to be
the case. The complainant said that either the UN’s view should have been excluded or it
should have been accompanied by a disclaimer.
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In relation to his allegation that the amendment to the article should have been
acknowledged on the website, the complainant suggested that saying “most of the
Palestinian dead were civilians” is the BBC saying it, “whereas saying that the UN said
‘most of the Palestinian dead were civilians’ is completely different”.
The Trust Unit’s decision
The relevant correspondence was reviewed by the Trust Unit. The Trust Unit’s
Senior Editorial Complaints Adviser (the Adviser) also carefully read the correspondence
that had passed between the complainant and the BBC. A summary of her decision is set
out below.
The Adviser noted that the complainant believed some elements of the online report
were in breach of the Editorial Guidelines on Accuracy. These can be found in full at
http://www.bbc.co.uk/guidelines/editorialguidelines. The sections relevant to the
complaint were editorial guidelines 3.1 and 3.2.2. She also noted that the following
guideline was relevant to an ancillary aspect of the complaint:
Managing Online Content
3.4.23 (relevant section) – When a material change is made to an item of content,
the change should normally be indicated to users unless, for example, there are
legal or editorial reasons not to do so.
The Adviser reminded herself of the original wording on the website:
“More than 2,070 Palestinians, mostly civilians, and 66 Israelis, mostly troops,
have been killed in six weeks.”
She reminded herself of the revised wording:
“More than 2,070 Palestinians and 67 Israelis have been killed in six weeks of
fighting…
“The UN says most of the Palestinian fatalities have been civilians. Most of the
Israeli deaths have been those of soldiers.”
The Adviser considered first the complainant’s assertion that the original paragraph had
been inaccurate and amounted to a breach of the guidelines, and that the amendment
was therefore a material change and should have been acknowledged on the web page.
The Adviser noted that the figure stated in the article for Palestinian deaths was not in
dispute and had not been altered as part of the revision. Rather the amendment made
clear that it was the UN’s position that most Palestinian fatalities had been civilians. The
Adviser considered that the amendment adding the attribution provided greater context
but would not have been considered essential information where the main editorial focus
was the execution by Hamas of suspected collaborators following a series of targeted
killings by Israeli forces.
The Adviser considered the complainant’s assertion, that attributing the source of the
statement to the UN rather than simply stating it as fact, was “completely different”, as
part of her decision on the substantive allegation, i.e. whether BBC Audience Services had
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given an adequate and appropriate response to the complainant’s assertion that the UN
figures were inaccurate.
The Adviser then considered the substantive allegation that the UN was not an impartial
source and that its categorisation of fatalities should either be excluded or otherwise
clarified. She noted that the issue for her to consider was whether the complainant had
been given an adequate and appropriate response by Audience Services.
The Adviser noted the basis on which the complainant contended that the UN figures on
civilian casualties were inaccurate:
“In 2009 the casualty ratios from the PCHR (Palestinian Centre for Human Rights)
were the ones used by the BBC, and in 2014 the BBC use the UNOCHA (UN Office
for the Coordination of Human Rights) figures that also come from PCHR. Those
figures turned out to be wrong and far more of the dead were militants. This time
Hamas has done more to disguise the militant dead as civilian and told its people
to do so. The Palestinian dead are almost all male and overwhelmingly adult. Gaza
is half female with a majority under 20. The ages and sex of the dead are
consistent with a majority of them being militants.”
The Adviser noted Audience Services’ response at Stage 1, that the UN is an
internationally recognised organisation with a large staff in Gaza who compile the reports
on casualties. She noted too Audience Services’ observation that the BBC had at a
number of stages during the conflict broadcast interviews with Israeli officials who had
questioned the accuracy of the UN figures produced, and who had suggested that in
future they might be revised downwards as has sometimes happened in previous
conflicts.
The Adviser noted, in addition to the interviews elsewhere on the BBC mentioned in the
Stage 1 response, an article on BBC Online, titled “Caution needed with Gaza casualty
figures” 65 published eleven days before the article which is the subject of this appeal. The
article included considerable detail on the sources of casualty totals and also a suggestion
as to why a preponderance of male casualties amongst the “civilian” dead did not in and
of itself suggest that the figures for Palestinian combatant fatalities had been underreported.
The Adviser noted in particular the following section of the article which suggested that,
contrary to the complainant’s assertion, the UN did not appear to have relied solely on the
Hamas-controlled Palestine Ministry of Health in compiling its data:
“Matthias Behnk, from OHCHR, told BBC News that the organisation would not
want to speculate about why there had been so many adult male casualties,
adding that because they were having to deal with a lot of casualties in a short
time, they had ‘focused primarily on recording the casualties’.
“ ‘As such, we have not at this stage conducted a detailed analysis of trends of
civilian casualties, for example in relation to the reasons why different groups are
affected and the types of incidents, but hope to carry this out at some point in the
coming future,’ he said.
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http://www.bbc.co.uk/news/world-middle-east-28688179
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“ ‘However, even in the compiling of these preliminary figures, we cross-verify
between different sources, not only media and several different human rights
organisations, but also use other sources, including, for example, names of alleged
fighters released by the Israel Defense Forces (IDF) and notices by armed groups
in Gaza claiming someone as a member.’ ”
Nevertheless, the Adviser acknowledged that the number of Palestinian casualties, and in
particular the proportion of civilians amongst the dead and injured, would have been a
key factor in assessing proportionality, perhaps the most controversial aspect of Israel’s
Operation Protective Edge. Therefore, notwithstanding that the article was not primarily
about the casualty figures and that there would be likely to be no audience expectation
for further or specific detail on the issue, the requirement remained that the content did
not mislead.
The Adviser noted that the BBC Online article from 22 August 2014, which is the subject
of this appeal, stated that the UN said “most” of those killed thus far had been civilians.
She also noted that in September an unnamed Israeli general quoted in the Washington
Post was suggesting that the final total would show slightly more civilian than combatant
deaths 66.
The Adviser concluded that the BBC had been right to attribute the source of the
statement – that more civilians had been killed in Gaza than militants – to the UN; it had
the benefit in her view of giving the reader the opportunity to investigate the dataset
behind the UN’s figure and also to present it as a view rather than a statement of fact.
Nevertheless, the Adviser was not aware of any evidence available at the time, or any
submitted by the complainant, which might have suggested it was so likely to be
materially inaccurate, or partial, as to require it to be challenged, clarified or excluded as
suggested by the complainant.
The Adviser considered that Trustees would be likely to conclude that Audience Services
had provided reasoned and reasonable responses to the concerns raised by the
complainant. She did not, therefore, consider the appeal had a reasonable prospect of
success and she did not propose to put it before Trustees.
Request for review by Trustees
The complainant requested that the Trustees review the decision not to proceed with his
appeal. A summary of his points is set out below.
He said the article was misleading and lacking in impartiality.
He said that the Adviser considered the amendment to the original article adding the
attribution had provided greater context but that this would not have been considered
essential information.
The complainant said that the attributed source was the Office for the Coordination of
Humanitarian Affairs (OCHA) which reported to the General Assembly of the UN, which he
felt was institutionally biased against Israel. He said that all bodies created by the
Assembly are biased and their reports are determined by politics and not the evidence.
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The complainant noted that the statistics were reliant on what the Palestinian Ministry of
Health told OCHA. He noted that the ministry was part of Hamas and described its dead
combatants as “innocent civilians”. He also noted that he had not said that the UN was
“solely” reliant on Hamas for its figures.
The complainant referred to a report about Ukraine where the UN Human Rights Council
had said that “A gender imbalance [of casualties] reported by these [medical]
establishments ... may indicate that members of the armed groups who are
predominantly male constitute a considerable part of these casualties”. He drew a parallel
with the Israeli/Palestinian conflict and said the UN had come to radically different
conclusions. He felt this was an indication of the UN’s bias against Israel.
The complainant said the figures in and of themselves suggested that the numbers of
combatant Palestinian casualties had been under-reported. He said that there had been
under-reporting in 2009 and that about half of the names of the dead in 2014 who had
been checked turned out to have been combatants when comparing the lists of ‘martyrs’
against the names of the dead.
The complainant finished by saying that it was not known if the majority of the dead were
civilians. He said there was a huge difference in saying they were and saying the UN said
that they were. He added that the statement “the UN says” should have been
accompanied by a disclaimer because of the UN’s lack of impartiality or it should not have
been used. He felt this was essential information.
The Committee’s decision
The Committee was provided with the article, the complainant’s four letters of appeal to
the Trust, the response from the Senior Editorial Complaints Adviser, the complainant’s
correspondence asking the Committee to review her decision and his complaints
correspondence with the BBC Executive.
The Committee decided that the point it should consider was whether BBC Audience
Services was right not to correspond further with the complainant. In other words, it
should consider whether the complainant raised an issue regarding a possible breach of
the BBC’s Editorial Guidelines.
As part of its decision, the Committee also considered the supplementary assertion that
the correction to the original article had been inadequate and should have been
signposted to the audience.
The Committee considered that, even at this distance from the events of last summer, the
relevant statement in the article appeared to remain duly accurate. It also observed that
information had been provided to the complainant which demonstrated that the range of
sources on which the UN relied for its data went beyond official Hamas or Health Ministry
figures.
The complainant’s request to review the Adviser’s decision focussed on his view that the
UN was institutionally biased against Israel. The Committee considered that in the
context of this article, the editorial focus of which was the public execution by Hamas of
suspected collaborators, there would have been neither the requirement nor audience
expectation for the article to reflect additional information of the nature suggested by the
complainant. Therefore, the omission of a discussion about the probity of the UN had no
reasonable prospect of being considered a breach of the requirements of due impartiality.
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In achieving due accuracy under the Editorial Guidelines, the responsibility in reporting
the casualty figures in this context was that their accuracy must be adequate and
appropriate to the output and should not mislead. Trustees considered that they had
seen no credible evidence to support the view that the editorial guidelines on accuracy
had been breached by the article.
The Committee agreed that it was appropriate to attribute the source of the statement
which noted that the majority of the dead were civilian. However, it decided that were the
matter to come before it on appeal, it would be likely to conclude that the amendment to
the article had not been a material change. The amendment served to provide further
context, but Trustees agreed that it would not be considered material where the main
editorial focus was the execution of suspected collaborators by Hamas. Therefore there
had been no requirement for the change to be notified to the audience. Further, in light of
their earlier analysis, Trustees agreed that the amendment was appropriate and
adequate, taking into account the subject of the article.
The Trustees decided that the points raised by the complainant did not suggest a possible
breach of the BBC’s Editorial Guidelines. Trustees therefore considered that Audience
Services had acted appropriately when they decided to stop corresponding with the
complainant.
The Committee therefore decided that this appeal did not qualify to proceed for
consideration.
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