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SKY’S RESPONSE TO BBC PUBLIC INTEREST TEST CONSULTATION  

ON PROPOSALS FOR THE BBC IPLAYER 

 

Executive Summary  

1. The BBC is proposing to make changes to BBC iPlayer, which the BBC itself has 

characterised as a ‘transformation’ and ‘re-invention’ of the service from primarily a catch-

up and linear TV service to a VOD-centric service, similar to those provided by Netflix and 

Amazon.   

2. However, the paucity of information provided by the BBC on what it is planning to do in its 

Public Interest Test consultation makes it impossible for Sky, and other stakeholders, to 

comment meaningfully on their likely impact on fair and effective competition, or even their 

public value.  Our response sets out the six fundamental questions that need to be 

answered before stakeholders can provide constructive input, including whether the BBC 

intends to charge viewers to access the additional content at some point in the future.   As 

they stand, the proposals effectively ask for a blank cheque – approval for the BBC to make 

whatever changes to the iPlayer it wishes.  That is not how regulation of the BBC’s services 

is intended to work.   

3. Nor has the BBC conducted any meaningful assessment of its own on either the impact of 

these proposals, or their public value. 

4. It is therefore essential that the BBC issues a new consultation that corrects these 

failures.  The new consultation should provide stakeholders with complete and 

comprehensive information about what is being proposed, and include a proper 

assessment of the impact of the proposals and their public value.  Stakeholders should 

then be given an appropriate opportunity to comment on them. 

5. Even from the limited information provided by the BBC, it is evident that the proposals 

have the potential to have an impact on fair and effective competition.  The BBC can help 

mitigate these effects by distributing its content as widely as possible and in a range of 

ways, including via Sky’s apps both inside and outside the home - something it continues 

to refuse to do despite Sky’s repeated requests for this functionality.  Sky welcomes the 

BBC’s assurance that, at a minimum, any on demand content included in the expanded 

iPlayer service would also be made available via the integrated iPlayer service on Sky’s 

platforms.   
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Introduction 

6. The BBC is the principal public service broadcaster in the UK.  It represents a significant 

state intervention into the broadcasting sector.   

7. The BBC is funded by a mandatory licence fee of £150.50 each year (increasing to £154.50 

in April 2019) which, subject to limited exemptions, is payable by every UK household 

watching linear or catch-up TV.  In 2017/18, the Licence Fee provided the BBC with £3.8bn 

of guaranteed revenue, which it supplemented with other revenues from commercial 

ventures and investments, to bring its total revenue to over £5bn.   

8. The BBC's public ownership, funding method, remit and scale mean that it has the 

potential to have a significant impact on both the interests of UK television viewers and 

competition in the UK TV sector.  The BBC’s special status justifies the additional 

regulation to which it is subject beyond the rules applicable to the commercial PSBs and 

commercial broadcasters.  This regulation is set out in the BBC Charter and Framework 

Agreement. 

9. It is in this context that Ofcom has directed the BBC to carry out the present Public 

Interest Test.  Contrary to the BBC’s own view, Ofcom has concluded that the BBC’s initial 

proposals may have a significant adverse impact on fair and effective competition, and 
would therefore constitute a “material change” to the BBC’s UK Public Services.

1
 

10. Accordingly, the BBC may only implement its current proposals if: (i) the BBC is satisfied 

that its proposals satisfy the Public Interest Test; and (ii) Ofcom has determined that the 

BBC may carry out the proposed change, having carried out a competition assessment.  

This would entail a shorter competition assessment taking less than six months or a full 

competition assessment.
2
  In the present scenario, Sky would expect a full competition 

assessment to be carried out. 

The BBC is proposing a fundamental overhaul of BBC iPlayer 

11. The BBC is proposing to make potentially significant changes to BBC iPlayer, which the BBC 
has itself characterised as a ‘transformation’ of the service “from primarily a catch-up and 

linear TV service to a destination for our audiences”.   

12. These proposals seek to deliver Tony Hall’s ambition set out in his speech back in January 

2017: 

“We need to reinvent iPlayer - It was the biggest revolution of the last Charter.  It’s 
been the number one video-on-demand service in the UK, reaching more people than 
any other. 

Now we need it to make the leap from a catch-up service to a must-visit destination in 
its own right.   

Our goal, even in the face of rapid growth by our competitors, is for iPlayer to be the 
number one online TV service in the UK.  That will mean doubling our reach, and 

                                                                    
1
  Section 1.11 of Ofcom’s ‘Review of the BBC’s Materiality Assessment of Proposed Changes to the BBC iPlayer’, 2 

November 2018. 

2
  Pursuant to Clauses 16(5) and 18(2) of the Framework Agreement.   
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quadrupling the time each person spends on it every week.  And we want do it by 

2020.  That's tough, but I know we can do it”.
3
 

13. While, as noted below, the BBC’s consultation document lacks any detail around (amongst 

other things) the volume and type of additional content that it plans to make available, 

and for how long, it is evident that the BBC’s proposals at least have the potential to be 

significant both in terms of the volume and duration of content and the impact of these 

changes on the market.  Indeed, given the potential volume of additional content and the 

BBC’s ambitions stated above, the impact could be equivalent to the BBC launching 

multiple additional linear TV channels. 

14. Sky notes that Ofcom’s ‘Review of the BBC’s Materiality Assessment of Proposed Changes 

to the BBC iPlayer’, dated 2 November 2018 (“Materiality Review”) concluded that the BBC’s 

proposed changes to BBC iPlayer for 2018/19 (“2018/19 Proposals”) may have a significant 

adverse impact on fair and effective competition, and would therefore constitute a 
“material change” to the BBC’s UK Public Services.  Ofcom reached this conclusion on the 

basis that the BBC was proposing to make a “substantial number” of additional box sets 

available for an “extended period” and to increase marketing spend, and that as a result of 

these changes the BBC’s share of VOD viewing could substantially increase, at the expense 

of competitors such as ITV Hub, All 4, My 5 and Now TV.
4
  

15. The BBC recently confirmed to Sky that the current proposals are in fact wider in scope 

than the 2018/19 Proposals considered by Ofcom in its Materiality Review.
5
  It is therefore 

clear that the current proposals are likely to constitute a ”material change”.   

16. Given the potential magnitude and impact of the BBC’s proposed changes, it is critical that 

such proposals are subject to the highest degree of scrutiny by the BBC and, subsequently, 

Ofcom. 

The BBC has failed to provide sufficient detail on its proposals to enable them to be 

assessed properly 

17. The BBC is required to undertake a Public Interest Test when proposing material changes 

to its public services.  Both the BBC’s guidance on undertaking such tests, and Ofcom make 

it clear that, when undertaking Public Interest Tests the BBC must engage with interested 

parties in a reasonable, transparent manner.
6
  This is recognised in the consultation 

document, which states: “[o]ur intention is to provide stakeholders with information 

sufficient to enable them to meaningfully engage with us as we finalise our proposals”.   

18. Unfortunately, the paucity of information provided in the consultation document falls far 

short of Ofcom’s guidance and the BBC’s own policy in relation to the conduct of Public 

Interest Tests.  This makes it impossible for stakeholders to comment meaningfully on the 

public value of the BBC’s proposals or their impact on fair and effective competition.   

19. Sky understands from the consultation document that the BBC has not in fact yet 
determined the full scale and scope of the proposed changes but “expects to come to a 

decision on the full scope of the changes having carried out the Public Interest Test”.  The BBC 

will then “send the proposed changes (which will reflect any amendments made as a result of 

                                                                    
3
  Speech by Director-General of the BBC, Tony Hall, to BBC staff in Birmingham on 11 January 2017 

(https://www.bbc.co.uk/mediacentre/speeches/2017/tony-hall-ny-message). 

4
  Sections 1.7 to 1.13 of the Materiality Review.   

5
  The BBC confirmed this at a meeting with Sky on 30 January 2019.   

6
  Annex 1 sets out the legal requirements in more detail. 

https://www.bbc.co.uk/mediacentre/speeches/2017/tony-hall-ny-message
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responses to this consultation) and details of [its] assessment against the Public Interest Test 

to Ofcom”. 

20. It is therefore clear that the current consultation is premature and should instead be 

treated as a pre-consultation or ‘call for inputs’.  A further consultation on the BBC’s final 

proposals is essential in order to enable stakeholders to engage meaningfully.  This will, in 

turn, enable the BBC to more accurately assess whether or not the Public Interest Test is 

satisfied.   

The consultation document lacks sufficient information to enable stakeholders meaningfully to 
engage 

21. The Executive Summary to the BBC’s consultation document states: 

 “We think the results of this new offering for our licence fee payers might look like: 

 Longer initial period of availability for all programmes of at least 12 months; 

 Complete series box sets for selected titles made up of new returning series and their 
previous series; and 

 More archive content”.   

22. However, while the consultation document purports to expand on these points, very little 

additional detailed information is provided.  For example: 

 In relation to longer initial periods of availability, the BBC states that the period of 
initial availability “is likely to differ by programme genre” and that “[o]ur starting point 
is that we will follow the market norms for content which currently range from several 
years to in perpetuity.  Our current expectation is that the BBC public service window 
for iPlayer would be for at least 12 months, but potentially could be for longer 

depending on what we can secure in the market”; 

 In relation to box sets, the BBC states that “[i]n some genres, such as drama and 
comedy, and for selected key titles, we plan to be able to show all past episodes from 
previous series, providing complete series box sets that will allow audiences to “start 
from the beginning” on key returning titles.  […] However, we anticipate that this will 

only apply to some titles”; 

 In relation to archive content, the BBC states that “[w]e plan to bring more BBC 
archive material back on to BBC iPlayer.  We expect to make archive programmes 
available for periods of time in line with market norms, (e.g.  up to 12 months or 
potentially longer), taking into account audience demand for different 
programmes.[…].  However, archive titles will continue to be a small proportion of the 

overall content offer on BBC iPlayer”; and 

 In relation to acquisitions, the BBC states that “[w]e will also continue to acquire 
programmes in the secondary market for transmission on our linear television 
channels in line with relevant market norms.  We expect that acquisitions would be 
available on demand in BBC iPlayer for periods of time which reflect the typical terms 

of commercial agreements”. 

23. The BBC also dedicates a large proportion of its consultation document to explaining how 

it considers that its proposals would deliver public value.  The BBC’s claims appear to be 

grounded in its belief that making more content available for longer would improve 



Sky’s response to the BBC Public Interest Test  consultation on proposals for the BBC iPlayer 

February 2019 

5 

audience satisfaction.  The BBC has reached this view on the basis of “audience feedback 

and our understanding of the market”.  However, the BBC has provided little concrete 

evidence in terms of detailed consumer research or projected increase in viewing figures.  
For example, the BBC states that “[a]udiences tell us how frustrating they find it when a 

series disappears before they have finished watching it”.  But no supporting evidence is 

provided for this assertion. 

24. The lack of detail around the BBC’s proposals makes it impossible for stakeholders to be 

able to provide constructive input in relation to the proposals.  In particular, the 

consultation has failed to set out the following six fundamental pieces of information:  

 what overall volume of additional titles or hours the BBC envisages making available 

outside of the 30-day catch-up window and, more specifically, what type of content 

the BBC envisages making available (and in what volumes), both in terms of (i) genre 

and (ii) classification (e.g.  whether the content constitutes archive content, new 

series and/or previous series of returning series); 

 

 for how long  the BBC anticipates making each type of content available; 

 

 what kind of uplift in viewing the BBC anticipates for each category of content and 

overall; 

 

 what budget the BBC anticipates allocating to support its proposals (e.g.  to acquire 

the necessary rights; increased marketing spend) and how will this be funded, 

including whether or not the BBC intends to charge viewers to access this additional 

content at launch or in the future; 

 

 the period over which the changes will be implemented and whether further changes 

are planned, including the introduction of functionality designed to support the 

significant increase in content, such as recommendations, personalised streamed 

channels, etc.  (and whether those changes would be subject to a further Public 

Interest Test); and 

 

 whether the BBC’s proposals apply only to the BBC’s standard iPlayer app service, or 

whether they also apply to bespoke implementations, such as the implementation on 

Sky’s digital satellite platform. 

25. While Sky appreciates that the BBC may not be in a positon to detail all the above items 

due to confidentiality, there is a balance to be struck between preserving confidentiality 

and the requirement to engage with third parties in a reasonable and transparent manner.  

Further, Sky notes that when the BBC consulted on its proposal to launch BBC Scotland, 

that consultation set out both a detailed description of the proposed content mix on the 

channel and the intended budget.
7
  It is not clear why the BBC regards volume and budget 

to be confidential in relation to its BBC iPlayer proposals, where this was evidently not an 

issue in relation to BBC Scotland.   

26. As currently drafted, the BBC’s proposals appear to be a request for a ’blank cheque’ – 

allowing the BBC to secure rights and grow the iPlayer without any regulatory restriction 
whatsoever.  While the BBC argues that it would remain constrained by “the market and its 

fixed budget”, the BBC provides insufficient detail in relation to these factors to enable 

stakeholders to assess how these constraints would operate in practice.   This lack of 

                                                                    
7
  Pages 6-7 of the BBC’s ‘Public interest test on the proposed new BBC television channel for Scotland’ 

(https://downloads.bbc.co.uk/mediacentre/bbc_publicinteresttest_scotlandtv_consultation_june2017.pdf).   

https://downloads.bbc.co.uk/mediacentre/bbc_publicinteresttest_scotlandtv_consultation_june2017.pdf
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detail also makes it impossible to assess the public value of the proposals, as explained 

below.   

The BBC does not explain how it plans to fund its proposals  

27. The BBC’s proposals would see it incur additional cost, both in order to acquire the 

additional rights necessary to implement its proposals (as recently confirmed by PACT
8
) 

and to cover any increased marketing spend.  Indeed, at a recent speech to the Royal 
Television Society, Tony Hall stated “[w]e need to move faster on our plans for iPlayer, for BBC 
Sounds and for young audiences.  I have challenged the organisation to find £100 million a 

year from our current budgets to invest in these priorities from next April”.  
9
 

28. However, as noted above, the BBC has not set out the expected cost of implementing its 

proposals or how this cost will be funded.  Given the BBC’s current funding model, Sky 

assumes that either: 

 the additional cost will be at the expense of other BBC public services or new 

content; or  

 the BBC is expecting a windfall from charging over 75s for the TV licence. 

29. Any reduction in funding for other BBC public services and/or investment in new 

programmes could lead to BBC services (whether linear or VOD) becoming less attractive 

to viewers over time, thereby decreasing the overall public value of the BBC’s iPlayer 

proposals.   

30. This assumes that the BBC plans to fund this additional content through the TV licence fee 

rather than via a subscription model.  If the BBC plans to fund the additional content by 

introducing a subscription model, then this would require a fresh Public Interest Test, as 

the assessment of public value and potential adverse impact on competition would be 

likely to differ significantly to the present proposal.   

31. The consultation document is also silent as to whether the BBC’s proposals will lead to a 

loss of commercial revenues via BBC Studios.  A significantly larger iPlayer offering will 

reduce the ability of the BBC to exploit its rights commercially (because these rights will 

either not be available commercially or will not be so attractive to third parties who would 

otherwise seek to license them on a pay basis), thereby reducing the BBC’s income from 

exploitation by BBC Studios.  This in turn means that the BBC will have even less money to 

invest in new content. 

The BBC must re-consult on its final proposals   

32. As noted above, the BBC has not yet determined the full scale and scope of its proposed 

changes.  Accordingly, it is therefore not in a position to undertake a proper Public Interest 

Test on them, and to consult on that test.  Sky understands from discussions with the BBC, 
at which the BBC described the consultation as more of a “call for inputs”, that the scope of 

the proposed changes will partly depend on what rights the BBC can obtain from 

independent production companies through PACT, with whom the BBC is currently 

                                                                    
8
  Article posted on PACT’s website on 15 January 2019, ‘Pact urges BBC to get real about economic impact of 

iPlayer plans’ (http://www.pact.co.uk/news-detail.html?id=pact-urges-bbc-to-get-real-about-economic-

impact-of-iplayer-plans).   

9
  Tony Hall speech to the Royal Television Society London Conference on 18 September 2018 

(https://www.bbc.co.uk/mediacentre/speeches/2018/tony-hall-rts). 

http://www.pact.co.uk/news-detail.html?id=pact-urges-bbc-to-get-real-about-economic-impact-of-iplayer-plans
http://www.pact.co.uk/news-detail.html?id=pact-urges-bbc-to-get-real-about-economic-impact-of-iplayer-plans
https://www.bbc.co.uk/mediacentre/speeches/2018/tony-hall-rts
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negotiating.
10

   The BBC is also in the process of conducting further consumer research and 

modelling to inform its proposition. 

33. The current consultation is therefore premature and should instead be treated as a pre-

consultation.   The BBC therefore needs to finalise its proposals, undertake a proper Public 

Interest Test on them, and then re-consult on that assessment.   

34. If the BBC fails to seek and take account of stakeholder feedback on its final proposals, it 

will be impossible for the BBC to properly assess the public value and adverse impacts of 

its proposals, and therefore to carry out an accurate assessment as to whether or not the 

Public Interest Test is satisfied.  Further, the BBC runs the risk that Ofcom will send the 

proposal back to the BBC to reconsider, resulting in further delay to the regulatory process.   

The BBC’s proposals have the potential to have an adverse impact on fair and effective 

competition  

35. The quality and popularity of the BBC’s content means that the BBC remains a key partner 

for Sky, and Sky seeks to ensure that BBC content is widely available across its platforms 

and services.  However, the BBC is also a competitor to Sky, and the current proposals 

therefore have the potential to adversely impact Sky in a range of ways: 

 as a broadcaster and on-demand programme service provider; 

 as a retailer of third party linear channels and on-demand programme services 

(both via the Sky digital satellite platform and the Now TV service);  

 as a commissioner of content; and 

 as a content producer.   

36. Sky notes that, whilst the consultation document outlines the expected public value of the 

BBC’s proposals, it does not make any attempt to outline the potential adverse impact of 

its proposals on competition.  Instead, it merely asks for stakeholders’ views on this and on 

any steps the BBC could take to minimise any potential adverse effects.   

37. As noted above, the absence of any detail regarding the extent of the BBC’s proposals and 

the expected uplift in viewing to BBC iPlayer as a result of the proposals means that it is 

impossible for stakeholders to properly assess the likely adverse impact of the proposals.  

Accordingly, Sky is only in a position to describe its concerns at a high level at this stage.   

38. Based on the limited information available, Sky considers that the BBC’s proposals to grow 

iPlayer, with no specified limits on the volume or type of additional content to be made 
available, or the duration for which it may be made available, constrained only by “the 

market and its fixed budget”, carries a material risk of having an adverse impact on fair and 

effective competition.   

39. Sky has identified two specific areas of concern:  

(a) crowding out of competing VOD services; and 

(b) an adverse impact on third party production companies.   

                                                                    
10

  These discussions took place at a meeting on 30 January 2019. 
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Impact on competing VOD services  

40. Section 5.15 of Ofcom’s Guidance on assessing the impact of proposed changes to the 

BBC’s Public Services highlights the risk of the BBC crowding out commercial activity where 

it enters a market or improves a service.  This is because, as a publicly funded organisation, 

the BBC does not need to generate revenue in the same way as a commercial supplier. 

41. A significantly larger offering, free of charge and free from advertising, risks diverting 

audiences away from competing services towards BBC iPlayer.  In turn, this may reduce the 

revenue and profitability of other VOD service providers, potentially reducing their 

willingness to innovate and invest.  Such an outcome ultimately causes harm to consumers 

through reduced choice, quality and/or innovation.   

42. This view is reflected in Ofcom’s Materiality Review in which Ofcom observes that there 
may be a “substantial increase in iPlayer viewing” as a result of the BBC’s 2018/19 Proposals 

(based on the BBC’s viewing share projections).  Ofcom goes on to determine that the 

BBC’s 2018/19 Proposals may lead to a reduction in viewing to competing services which, in 
turn, may “significantly impact on the revenues of affected competitors’ VoD businesses”, such 

as ITV Hub, All 4, My5 and Now TV.  Ofcom concludes that this may “affect the incentives of 
rival VoD providers to invest in improving the content and functionality of their services 

relative to the counterfactual, and therefore may result in potential detriment to consumers”.
11

 

43. While Sky has no visibility of the extent to which the BBC’s current proposals differ from 

the 2018/19 Proposals, the BBC recently confirmed to Sky that the current proposals are 

wider in scope than the 2018/19 Proposals.
12

  Accordingly, the current proposals carry an 

even greater risk of adversely impacting fair and effective competition.   

44. In particular, Sky is concerned that the BBC’s proposals include making available complete 

box sets of new returning series and their previous series.  Section 5.14 of Ofcom’s 
Materiality Review states that “the availability of a returning series on the iPlayer appears to 
give rise to a higher risk of a potential adverse impact on fair and effective competition than 

other types of series”.   

45. Sky notes that the BBC is currently involved in a number of other changes to the wider 

sector that are relevant to any assessment of the impact of the proposed changes to the 

BBC iPlayer.  These changes are the division of the UKTV joint venture assets between BBC 

Studios and Discovery, and the creation of a new commercial joint venture to stream UK 

on-demand content with ITV.
13

  As a distributor of the UKTV channels, and a potential 

platform for any new commercial service from the BBC and ITV, in order to understand the 

impact of the BBC iPlayer proposals it is essential that Sky understands how the BBC 

intends to exploit its content commercially, alongside its public service activities.  The BBC 

cannot realistically claim that the two are unrelated.  This should be explained in any 

further consultation. 

Impact on third party production companies 

46. There is also a risk of the BBC being incentivised to commission a disproportionate amount 

of content from BBC Studios in order to guarantee the extensive rights it requires to 

implement its iPlayer proposals.  This risks harming third party production companies who 

                                                                    
11

  Sections 4.9 to 4.12.   

12
  The BBC confirmed this at a meeting between Sky and the BBC on 30 January 2019.   

13
 ‘UK Netflix rival looms as BBC and Discovery eye UKTV breakup’, The Guardian, 16 September 2018 

(https://www.theguardian.com/media/2018/sep/16/uk-netflix-rival-moves-step-closer-as-bbc-and-discovery-

eye-uktv-buyout).   

https://www.theguardian.com/media/2018/sep/16/uk-netflix-rival-moves-step-closer-as-bbc-and-discovery-eye-uktv-buyout
https://www.theguardian.com/media/2018/sep/16/uk-netflix-rival-moves-step-closer-as-bbc-and-discovery-eye-uktv-buyout
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may struggle to survive if they are no longer able to secure regular commissions from the 

BBC.   

The impact on fair and effective competition may be mitigated if the BBC ensures wide 

distribution of its content 

47. Clause 61 of the Framework Agreement, headed ‘Making the UK Public Services widely 

available’, requires the BBC to: 

“do all that is reasonably practicable to ensure that viewers, listeners and other 
users (as the case may be) are able to access the UK Public Services that are intended 

for them, or elements of their content, in a range of convenient and cost 
effective ways which are available or might become available in the future.  These 
could include (for example) broadcasting, streaming or making content available on 
demand, whether by terrestrial, satellite, cable or broadband networks (fixed or 

wireless) or via the internet”.  (emphasis added) 

48. On the basis that the BBC’s proposed changes will likely result in a substantial increase in 

iPlayer viewing, coupled with a likely decrease in the availability through BBC Studios of BBC 

content on competing VOD services, as well as on linear services such as Dave, then it is all 

the more important that the BBC distributes its content as widely as possible.   

Sky’s integrated BBC on-demand service  

49. Sky has assumed that any additional content made available via the standard BBC iPlayer 

app would also be made available via Sky’s bespoke integrated BBC on-demand service on 

Sky set top boxes.  Likewise, Sky has assumed that the BBC would work with it to ensure 

that any additional functional capabilities that are implemented for the standard iPlayer 

app will also be made available in respect of BBC content on Sky’s integrated service.   

50. The BBC confirmed to Sky via email that “[t]here should be no reason why iPlayer via 
progressive download on Sky+ would not receive all the same extended iPlayer content that 

would be on the standard iPlayer app”.
14

   Sky welcomes this comment but notes that this 

principle should apply for all content and formats across all services including, for example, 

live and on-demand content in UHD on Sky Q.   

51. If this principle ceases to hold over time and the additional content and functionality is 

only made available on the standard iPlayer product, this would materially increase the 

adverse impact of the BBC’s proposals on fair and effective competition by creating 

significant disparity between the standard iPlayer product and bespoke services.  In 

addition, such an approach would raise serious concerns regarding the BBC’s compliance 

with its obligations in relation to the distribution of BBC content under the Framework 

Agreement and Ofcom’s Operating Framework.   

Sky’s apps 

52. Furthermore, Sky has long sought additional rights from the BBC, some of which the BBC 

has recently granted, and others which the BBC has not yet granted, namely: 

 the right to stream BBC catch-up content from the Sky Q set top box to mobile and 

tablet devices within the home via the Sky Q app; and 

                                                                    
14

  Email from the BBC dated 4 February 2019.   
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 the right to distribute BBC content to mobile and tablet devices via the Sky Q, Sky 

Go and Sky Kids apps both within and outside the home.   

53. Continuing to withhold such rights would exacerbate the negative impact of the BBC’s 

proposals, by driving more viewing to the standard iPlayer app at the expense of 

competing services.  By contrast, granting such rights would help the BBC to deliver 

additional public value and to address the BBC’s concerns about evolving audience 
behaviour.  As noted by the BBC in its consultation document, “in delivering public value we 

must deliver our services in way [sic] that allows people to access them, and to access them in 

ways that they want”.  The interests of Licence Fee payers are clearly best served by an 

approach that facilitates widespread access to the content intended and paid for by them, 

on the platforms and services on which they choose to consume it. 

The consultation exaggerates the need for the BBC to expand its VOD service 

54. The first part of the consultation is devoted to explaining the BBC’s view of the ‘market 

context’ as justification for the proposed changes to the iPlayer.  The key propositions 
outlined in that part of the consultation are that “video on demand is increasingly replacing 

linear television”, “global SVOD providers such as Netflix and Amazon [have] fundamentally 

changed the way in which audiences view TV programmes in the UK”, and “without further 
changes to BBC iPlayer, the opportunities audiences have to access the best British content 

will continue to shrink.” 

55. This presents an unbalanced view of the market context for these proposals. 

56. Above all, the consultation confuses the impact of the growth of significant new content 

services, in particular Netflix, YouTube and Amazon, with their method of delivery.  The 

audience shares of traditional broadcasters (including that of the BBC) are shrinking 

because these new services offer viewers attractive content that they want to watch, and 

because people tend to devote a relatively constant share of their free time to watching 

TV, not because they are delivered on demand.  The ability to deliver content on a VOD 

basis via the internet has simply enabled these new content services to enter the market. 

57. Moreover, it is untrue that “global SVOD providers such as Netflix and Amazon [have] 

fundamentally changed the way in which audiences view TV programmes in the UK.”  As the 

BBC will be aware, around 85% of viewing of content in the UK continues to be live viewing 

of broadcast linear television channels on TV sets, together with programmes recorded 

from broadcast and watched either on the same day as broadcast or within a relatively 

short time after broadcast.  This will be the case for the foreseeable future. 

58. This is particularly the case with BBC services.  Figure 1 below shows the ways in which UK 

viewers accessed BBC content in 2018.  The predominance of viewing linked to live 

broadcast of programming is readily apparent.  There has been no “fundamental change” in 

the way that licence fee payers prefer to watch BBC content. 
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 Figure 1: Viewing of BBC content, 2018 

 

Source: Sky analysis based on BARB data and BBC iPlayer reports 

59. The consultation document also makes multiple references to the BBC’s desire to follow 
“market norms”.  However, the ‘market norm’ for broadcasters continues to be 30-day 

catch-up linked to linear services.  The provision of broadcast box set offerings is rather 

the remit of retailers and SVOD services.   

60. Finally, it is untrue that “opportunities audiences have to access the best British content” are, 

as asserted by the BBC, “shrinking”.  It is difficult to appreciate why the BBC considers that 

this is the case; no clear reason for this belief, or evidence supporting it, is provided in the 

consultation.  UK broadcasters’ content is widely available to UK audiences, and 

opportunities to access it are growing, not shrinking.   

61. The assertion appears to be based on an analysis of share of viewing within the specific 
category of on-demand viewing.   The consultation states “[i]t is striking that, over the last 
four years, the combined market share of Netflix and Amazon has grown from 36% to 54%, 

whilst BBC iPlayer’s share has more than halved.” 

62. This is disingenuous.  Viewing of content on a VOD basis remains a small (albeit growing) 

part of consumption of content in the UK.  As set out above, most content is watched live 

or soon after broadcast in the UK.  The BBC’s assertion is that its share of a small segment 

of content viewing has declined over the past four years.  This should be unsurprising 

given: 

(a) unlike content provided by the BBC and other broadcasters, the only way of 

accessing content from Netflix, Amazon and YouTube is on demand; 

(b) ongoing growth in the number of subscribers to Netflix and Amazon over this 

period; and  

(c) ongoing growth in the range and quality of content they provide to UK viewers. 

63. Accordingly, the BBC’s analysis of the market context set out in the consultation provides a 

poor basis for its proposals. 



Sky’s response to the BBC Public Interest Test  consultation on proposals for the BBC iPlayer 

February 2019 

12 

Conclusion 

64. Given the potential scope and scale of the BBC’s proposals, their potential adverse impact 

on fair and effective competition and the paucity of information provided in the BBC’s 

consultation document, it is essential that the BBC issues a new consultation on its 

revised, final proposals.  The new consultation should provide stakeholders with proper 

information about what is being proposed, and include a proper assessment of the impact 

of the proposals and their public value.  Stakeholders should then be given a full 

opportunity to comment on them. 

Sky February 2019 
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Annex 1 

Requirements on the BBC to consult when carrying out a Public Interest Test 

Requirements of the Framework Agreement 

1. Clause 8(2) of the Framework Agreement requires the BBC, in carrying out the Public 

Interest Test, to “consider the scale and likelihood of any public value relative to the scale and 

likelihood of any adverse impact on fair and effective competition”.  In order to pass the 

Public Interest Test the BBC must be satisfied (inter alia) that “public value of the proposed 

change justifies any impact on fair and effective competition”.
15

 

2. Clause 7(5) of the Framework Agreement requires the BBC to “prepare and publish a policy 
setting out how it will consider material changes to the UK Public Services, including whether 
or not a change is potentially material, and how it will consult with interested persons where 
appropriate.  The policy must set out the assessment it will carry out and the procedures it will 
follow.  Such assessments and procedures must be proportionate to the nature of the 

change”.   

Requirements of the BBC’s published policy and Ofcom’s Guidance 

3. The BBC’s ‘Policy on Material Changes to the BBC’s Public Service Activities and Commercial 

Activities’, dated 7 August 2017, states that when conducting a Public Interest Test, the 
BBC will “publish the details of a proposal in order to allow interested parties to understand it 
and to be able to provide input.  The BBC may use a variety of routes to engage stakeholders, 

including consultations and/or stakeholder meetings”. 

4. Ofcom’s guidance, ‘Assessing the impact of proposed changes to the BBC’s public service 

activities’, dated 29 March 2017 (“Ofcom’s Guidance”)  states that: 

“When carrying out a public interest test, the BBC should, as a minimum, seek to 
understand and assess the scale of market impacts associated with its proposals.  
This will require understanding how their proposals are likely to impact people and 

existing or potential future market players.  It will also require the BBC to consult 

with interested parties.  We would expect the BBC’s policy to reflect this”;  

 “[Engagement with interested parties] should also be sufficiently detailed to 

allow third parties to understand the proposal fully and to be able to provide 
constructive input”; and  

 “If we are not satisfied that the BBC has undertaken a robust, thorough analysis and 

engaged with interested parties in a reasonable, transparent manner, the proposal 

may be sent back to the BBC to reconsider”.
16

   (emphasis added) 

 

 

                                                                    
15

  Clause 8.1(c) of the Framework Agreement.   

16
  Sections 4.15, 4.16 and 4.20 of Ofcom’s Guidance.   


