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Introduction 

 

1. Pact is the UK trade association which represents and promotes the commercial 

interests of independent feature film, television, digital, children's and animation 

media companies. 

2. The UK independent television sector is one of the biggest in the world. Despite the 

difficult economic climate, independent television sector revenues have grown to 

around £3 billion in 2015.1 

3. In 2015, the BBC spent £443 million on commissions from UK external producers. 

Last year, the BBC commissioned 46% of eligible television content from external 

producers2.  

4. BBC Commissions are important for independent producers as they account for 29% 

of all UK commissions, making the BBC the biggest buyer of content made by 

independent producers in the UK.3  

5. Pact recognises the important role that the BBC plays in the UK television 

marketplace and how it nurtures and adds to the finely balanced TV production 

ecology in the UK. We are pleased by the positive trajectory of the new charter 

whereby the license fee has been secured for another 11 years. The BBC is a 

positive innovator and experimenter in the marketplace and this is often driven by the 

content which it commissions from independent production companies.  

6. For further information, please contact Pact’s Head of Policy, Emily Oyama, at 

emily@pact.co.uk or on 020 7380 8232  

 

 

  

                                                 
1
 Pact Census 2016 

2
 BBC Annual Report 2015/16 

3
 Pact Census 2015 
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Overview 
 

Pact welcomes the opportunity to comment on both the BBC’s consultation on its 
draft procedures for the complaint framework. It is important for independent 
production companies particularly small and medium sized businesses having the 
opportunity to put forward complaints through a straightforward and timely process. 
 
Pact focuses comments on the regulatory complaints section – we have no specific 
views on the other sections. We have highlighted particular issues that we find 
problematic. These mainly refer to: 

 The relationship between the fair trading team within the BBC Executive 

team, the new BBC Board sub committee on fair trading and the 

processes for putting in a competition complaint through the Executive 

Complaints Team. 

 Whether complaints about indirect State Aid will be included more 

explicitly within the guidance and procedures.  

Consultation questions 
 

1. Is the guidance and the BBC framework readily available, easy to understand 

and accessible? 

1.1 The framework and guidance is not clear about how third parties should put 

forward their complaints regarding the BBC’s requirements for ensuring fair and 

effective competition particularly with regards to operational separation between 

UK public service and how this could affect its commercial activities. It is 

essential to make clear the definition of commercial activities and the 

requirements on the BBC for this.  For example it would be worth describing the 

Charter and Agreement definition of commercial activities as set out in clause 23 

of the BBC Agreement: ‘(a) fit with the Mission and the Public Purposes; (b) are 

not funded by licence fee revenue whether directly or indirectly; and (c) are 

undertaken with a view to generating a profit (regardless of whether the profit 

generated will or may be used to fund the fulfilment of the Mission or promotion of 

the Public Purposes). This means that something can be a commercial activity 

even if it also fulfils the Mission or promotes the Public Purposes, if it is done with 

a view to generating profit.’  

1.2 This must be clarified to show that the BBC is aware of its obligations in relation 

to operational separation requirements that Ofcom has identified to eliminate all 

potential competition concerns; this should also include transfer pricing 

arrangements. For example, the BBC Public Service may provide goods and 

services below market prices and as a result this could lead to market distortion. 

Pact wants to make sure complainants are clear that they are able to bring forth 

issues regarding operational separation requirements to address potential 

competition concerns.  
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2. Does the BBC make clear and give sufficient information to those who 

complain what they can expect from the BBC and how to appeal, including 

whether they are clear on timeframes. 

2.1 There is not sufficient detail about the processes in respect to competition issues 

related to operational separation requirements. For example it is essential that 

there is clarity about how the new Fair Trading Executive committee will be part 

of the complaints process. Given that this group has been newly set up within the 

BBC Board. As a sub grouping it is responsible for assisting the Board in 

complying with Ofcom’s trading and separation regulatory requirements. There 

must be clear lines of process as to how this is connected. This will be 

particularly important for third parties who will want to see transparency around 

how the BBC manages transfer pricing within its commercial subsidiaries.  This is 

important because it helps make sure that any commercial activities undertaken 

by the BBC are not being indirectly funded via the licence fee. (Something that 

we have identified above as a key requirement on the BBC as identified in the 

BBC Charter and Agreement.) Previously a fair trading complaints process was in 

existence and it is unclear within this guidance what aspects of that process will 

continue within the new complaints process. 

2.2 We also think the BBC needs to be clear that if information is missing or 

incomplete this should also notified to the complainant – it is currently clear in the 

guidance that a failure to provide details may mean the BBC is not able to look 

into the complaint but it is not clear if the complainant will be notified about this or 

at least acknowledged within the 10 working days. 

 
3. Does the BBC make clear the roles and responsibilities of the BBC and Ofcom 

and the circumstances under which complaints can be referred to Ofcom ( or 

to other relevant bodies) by complainants. 

3.1 No, this is not clear. It is difficult to determine the difference between the BBC 

Executive and the BBC Board’s role and how there is separation between the two 

especially given that the two need to have some distance to allow for matters to 

be raised efficiently. We have already identified that the previous fair trading 

complaints process appears to have been wound down and this current process 

does not clarify at what point the new system will overlook these issues.  This 

was a point that the recent Ernst and Young report on transfer pricing raised in 

relation to perceived transparency of the process: ‘Further, there is a lack of 

understanding in industry about the nature and extent of the governance 

framework that oversees the transfer pricing relationships, due to a lack of 

transparency regarding the procedures in place.’4 The report also recommended 

simplifying guidance with more signposting to additional documents to help third 

parties to better understand. There is an opportunity here to alleviate some of 

these concerns by clarifying the connections. 

                                                 
4
 A review of the BBC’s transfer pricing regime, Ernst and Young, p66 June 2016 
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3.2 Being transparent and open about this process and showing willing around these 

areas will give the market confidence and help third parties believe in the 

complaints process.  In previous review especially one undertaken in April 2015 

by Fingleton Associates5 it was clear that the processes that the BBC had set up 

did not instill confidence in the market and as a consequence many third parties 

interviewed believed there were considerable flaws. 

 

4. Is the framework and guidance seem fair to those who might wish to make a 
complaint 

 
5. Does the guidance and framework seem proportionate, balancing the cost to 

licence fee payers of handling complaints with the need to give people who 
complain a proper hearing 

 

 
 

4.1 There are fundamental issues with the published guidance and framework these 

are as follows: 

4.1.1 Intersection between Fair Trading and the Executive Complaints 

Unit: As identified above there must be clarity with regards to how the 

Fair Trading committee get involved in the process and how this 

intersects with the Executive Complaints Unit within the BBC. 

Previously there was a clear connection between the Fair Trading 

team and the complaints process as there was an identifiable fair 

trading complaints system. There must be acknowledgement that this 

avenue will continue to exist and the BBC will continue to make sure 

there are ways to link up the work. We need to make sure this process 

is linked up so that that it can assure the market that the BBC is taking 

the issue of competition seriously. In the current guidance it is also 

unclear who sits within the Executive Complaints Unit and what role 

they play with other BBC Executive procedures – this will undoubtedly 

have an impact on complainants as they may feel uncomfortable 

putting forward complaints particularly if they are a key customer or 

have a key relationship with those within the unit.   

4.1.2 International Activities: In Ofcom’s consultation, and in line with their 

duties under the Act and the Charter, Ofcom agreed to include the 

impact of BBC’s commercial activities outside the UK, and they have 

consequently amended paragraph 1.20 in The Ofcom Guidance on 

BBC competition requirement to clarify this point. Given this change 

the BBC should acknowledge this competition requirement. And 

include it as a requirement under which complaints may be brought to 

the BBC. Clarification of this will give confidence to the market that the 

BBC is willing to be transparent about its international operations. 

                                                 
5
 Fingleton Associates, Fair Trading Policy Review, A report for the BBC Trust, p38 2015  
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4.1.3 State Aid:There needs to be clarification that the BBC has 

requirements to regulate the impact of the BBC’s activities on 

competition. We note that the Charter and Agreement do not assign 

Ofcom a role in enforcing compliance with state aid law (this is a 

matter for the BBC and government). Ofcom noted however, recently 

that following a consultation of their procedures for overseeing BBC 

competition they observed that there are clear parallels between the 

BBC requirements and state aid requirements. There should be 

recognition of this and it should be clearly reflected in the guidance. 

Furthermore, complainants are only able to refer complaints to Ofcom 

if the issue relates to an area Ofcom regulates. Without oversight on 

State Aid compliance complainants are forced to escalate a complaint 

to the Competition Authority immediately rather than seeking recourse 

in the Regulator as an intermediary measure. 

4.1.4 Other methods of redress including FOI: The BBC needs to publish 

more information on the different informal channels to bring up 

competition issues. There should be ways for third parties to informally 

approach the Fair Trading Executive that has now been set up within 

the executive structures.  This is something that was recommended 

when the BBC previously reviewed their fair trading processes and at 

the time the consultants Fingleton Associates identified the need for a 

more informal complaints route to also be set up. 

4.1.5 The Framework advises the BBC will publish all responses to 

complaints unless confidential. It is unclear what form of information 

would be considered confidential and therefore inappropriate to 

disclose. Does this relate to protecting the complainant’s information 

or the BBC’s commercially sensitive data? 

4.1.6 It is also not clear about how the Freedom of Information process 

intersects with this process. Both the complaints process and the 

Freedom of Information process will play a significant part in the 

BBC’s transparency and openness.  The Charter acknowledges that 

the BBC is not required to disclose information that it would not 

normally disclose through and FOI request and as such this will have 

an impact on how the BBC is judged in terms of its openness through 

the way it uses the FOI system to withhold information. Clarity is 

needed for complainants that this system exists for them if they are 

unhappy about the way the BBC has handled its information request – 

which is connected to competition and regulatory requirements. This 

point was raised in the recent BBC Trust commissioned report by EY 

which identified that third parties can use both the Freedom of 

Information  requests to obtain information about the BBC’s transfer 

pricing arrangements as well as the fair trading complaints process.6 A 

clarification to third parties that these avenues will be available should 

be set out in the guidance.  

                                                 
6
 A review of the BBC’s transfer pricing regime, Ernst and Young, p5 June 2016 


